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EXAMINATION OF WITNESSES AT COMMON LAW. 


In a former article we made some suggestions upon the 
rules of evidence in equity. The present inquiry relates 
solely to the best mode of extracting evidence at common 
law, —to the surest method of obtaining from the witness, 
whether extraneous or a party to the cause, whether honest 
or dishonest, whether friendly, hostile, or indifferent to the 
person calling him, the facts as they exist, with the single 
purpose of promoting or securing correct decision. The 
most efficient and reliable mode of extraction, whatever it 
may be, is equally the best and most reliable, whether it be 
to extract testimony from a witness willing or reluctant, 
before a jury or a chancellor, at common law, in equity, or 
in admiralty. Whatever mode is most efficient in one case, 
is equally so in another,— in allcases. It is equally desira- 
ble that a juryman, as well as a chancellor, should have the 
evidence upon which he may be called to act, correct and 
complete. Is it important that a juryman should have the 
evidence extracted in the most reliable shape ?— it is none 
the less so for the chancellor or the judge in admiralty. No 
matter, then, what the relation, the person whose testimony 
is to be extracted, may sustain to the cause in which it may 
be needed; nor what the character of the cause, whether 
civil or criminal, whether at common law, in equity or in 
admiralty; nor what the process or proceedings, whether 
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by suit, information, indictmen:, bill, or libel; nor whether 
the court in which the proceedings may be pending be a 
court of common law, equity, or admiralty; nor what the 
stage of the proceedings, whether preliminary, intermediate, 
or final; that mode of extracting evidence, which reduces to 
the minimum the dangers of falsehood and increases to the 
maximum the probability of truth, which affords the readi- 
est and surest ways of diminishing or removing the dangers 
of incorrectness or incompleteness, should be adopted; 
unless and except when the expense, delay, and vexation 
consequent upon adopting the best mode, overbalance and 
exceed its benefits, — when the collateral evil exceeds the 
direct good, —in which case only resort may be had to a 
less reliable mode of extraction. 

Whether existing and attainable proof is shut out by 
reason of exclusionary rules as to the witnesses, from whom 
it might have been had, and who are not permitted to testify, 
or it is not made available and forthcoming in consequence 
of an inefficient mode of extraction, the results to the cause 
of justice are the same. The means for a just decision are 
wanting, and misdecision must inevitably ensue. A failure 
in extracting existing evidence is as disastrous as its exclu- 
sion. A defect in the mode of extraction may be as injuri- 
ous as the most perverse exclusionary rules. Important, 
then, as are the rules regulating the admission of evidence, 
hardly less so are those by which it is extracted. 

The correctness and completeness of testimony are the 
objects to be desired. Incomplete in detail, to the extent 
of such incompleteness it fails to present a true picture of 
facts as they occurred. If incorrect in generals or particu- 
lars, to the extent of such incorrectness there is a variance 
from truth, — fatal, it may be, to the cause of justice. It is 
not enough that the testimony be correct, as far as given, 
if incomplete. Either incorrectness or incompleteness, 
equally with intentional mendacity, may lead to misdecision. 

The leading modes of extracting testimony are those 
adopted at common law and in equity, — modes utterly at 
variance with each other, and each modified by further va- 
riations in admiralty. Common law has its different ways 
of extracting, conflicting with each other, and variant from 
those in equity or admiralty. Equity has its different modes 
of extracting proof. Each in its own administration is in- 
consistent with itself and in conflict with others. 
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The differing modes of extraction adopted by the differ- 
ent courts, or by the same court on the different occasions 
in which testimony may be required, would seem to afford 
satisfactory proof that there must be error in some of the 
modes adopted. This conflicting variety suggests the obvi- 
ous idea that there must be divers degrees of excellence 
and adaptation to the ends of justice, and that the best 
mode, whatever it may be, should be adopted as the general 
course of procedure. 

In the ordinary narration of events by the fireside, it 
rarely happens that all the facts and circumstances accom- 
panying the transaction narrated, are so fully and particu- 
larly related as not to require further interrogation on the 
part of those who may be auditors of the narration. Inter- 
rogation affords the only natural, obvious, and indispensable 
means for the attainment of that correctness and complete- 
ness so indispensable in the testimony of a witness, and so 
necessary for the judge, for the purposes of correct decision. 
If you wish to ascertain the truth, inquire. If you wish to 
know, ask. Without the opportunity of inquiry, you are at 
the mercy of the narrator. 

In judicial proceedings, the importance and necessity of 
interrogation is now unmistakably apparent. Grave results, 
important rights, are determined by the evidence received, 
and the just decision of those rights is dependent upon the 
correctness and completeness of the statement of the facts 
to which the witnesses may attest. 

The witness, honest and indifferent as between the parties 
litigant, may be ignorant as to what are the material facts 
in a cause, and from indifference may omit what is impor- 
tant. Ignorant alike of the material and the immaterial, 
the relevant and the irrelevant, he may disclose the imma- 
terial and the irrelevant and suppress the material and 
relevant, disregarding or misapprehending the relative im- 
portance of the facts within his knowledge. He may err 
by omission, indistinctness, or incompleteness. Whatever 
the cause of the error, whether indistinctness, incomplete- 
ness, or incorrectness, interrogation is the natural and ob- 
vious remedy for the correction of any such errors, however 
originating. 

Is the witness dishonest and adverse to the party inter- 
rogating, the necessity of interrogation, as a means of ex- 
tracting the truth, is at once perceived, and its value 
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indefinitely increased. By this, self-protection is readily 
obtained. Is the witness indistinct, the needed inquiries 
remove indistinctness. Is he incomplete, interrogation is 
the natural and obvious mode of obtaining the desired ful- 
ness and completeness of detail. Is he incorrect, suitable 
questions are proposed to rectify incorrectness when exist- 
ing. Searching interrogatories pursue the dishonest and 
reluctant witness through the mists of indistinctness, the 
errors of incorrectness, the omissions of incompleteness, the 
evasions of dishonesty, or the falsehoods of intentional 
mendacity. Does he answer truly? The true answers at 
once furnish the means of correct decision. Does he answer 
evasively ? Question follows question, till the lying wit- 
ness, driven from one evasion to another, either confesses 
the truth or resorts to silence, a hardly less explicit admis- 
sion of the truth. Does he answer falsely? Each false 
answer, each untruth uttered, at variance from, in opposi- 
tion to, or in conflict with the truth, exposes him to contra- 
diction by the true facts disclosed, and by its very falsehood 
furnishes an article of circumstantial evidence of no ordi- 
nary probative force. Does he refuse to answer? Silence 
is equivalent to confession. Hubes reum confitentem. The 
refusal to answer, the evasive, the false answer, the not less 
significant and expressive silence, are each circumstances of 
no slight force in their effect upon the minds of those who 
may be called upon to decide. 

Is the witness honest and friendly to the party interro- 
gating, the completeness and particularity of his answers 
will somewhat depend upon the interrogations in and by 
which they have been extracted. The party interrogating 
cannot be expected, by his inquiries, to seek for answers 
other than such as will favor him—as will tend to establish 
the facts as he claims them to exist. He will answer only 
the questions proposed, and the answers to the one-sided 
interrogation of the party calling, will, to an extent more 
or less limited, be incomplete and partial — the natural and 
inevitable consequence of the incomplete and partial in- 
quiries proposed. 

Even if there be entire integrity on the part of the wit- 
ness, and complete indifference to the parties litigant, the 
necessity of cross-examination is apparent, for without it 
facts adverse to the party calling may be withheld. The 
attainment of correct decision will be endangered unless 
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the right of interrogation, in its fullest extent, be conceded 
to both parties, to enable them to elicit such facts as from 
inadvertence, want of memory, inattention, or sinister bias, 
may have been omitted. 

All persons interested in ascertaining the truth, and whose 
rights may be affected by its ascertainment in any particular 
ease, should be permitted, to propose all relevant and perti- 
nent inquiries. The parties, the counsel who aid them, the 
jury who are to decide, the judge who presides over the 
trial, should have full liberty of interrogation, for the eluci- 
dation of the facts and the ascertainment of the truth. 

But there can be no useful nor effective interrogation, 
except when the testimony is orally delivered, and in the 
presence of those who are to interrogate.* No interroga- 
tories, however general, can anticipate the answers which 
have been given to preceding inquiries. The interrogator 
may travel over the illimitable regions of the imagination, 
and guess in vain the words which have been given by way 
of answer, when the inquiries have been proposed to an 
absent witness. If, indeed, all supposable questions are put 
to meet all unknown and contingent answers, the only limit 
to the inquiry is the greater or a lesser fertility of imagina- 
tion of the person inquiring. The time, delay, expense, and 
vexation of thus darkly groping after the truth, are only 
avoided by requiring the presence of the witness before the 
individual or individuals upon whom the power of interro- 
gation is conferred. 

Whether the witness be honest or dishonest, friendly, hos- 
tile, or indifferent, to one or both of the parties, of clear 
perceptions or of weak understanding, it matters not. The 
facts can only be extracted by interrogation. 

If the witness be dishonest, the instant question follows 
the answer. Invention is the result of labor, of thought, 
of premeditation. The only opportunity afforded for inven- 


* By the French law in criminal cases, witnesses are examined publicly, in presence of 
the judge, but not in civil cases. ** Dans les matié¢res criminelles, aux assises, au tribunal 
de police correctionelle, ou méme de simple police, enfin, dans Jes matiéres sommaires 
portées aux tribunaux civils, les témoins sont entendus a l’audience en présence des 
juges et du public.” * * 

Mais, dans les matiéres civiles ordinaires, les témoins ne sont entendus a laudience; 
leur déposition est recue par un commissaire accompagné de son greflier; les parties, et 
leurs avoués peuvent, a la vérite, y assister ; ils peuvent proposer des reproches sur lesquels 
ie témoin est tenu de s’expliquer. * * 

Les reproches, les explications, les interpellations et les réponses, sont consignées dan 
le procés verbal du commissaire, qui rédige les dépositions et les fait écrire par son gref- 
fier; elles sont ensuite lues a audience du tribunal, mais sans appeler les témoins pour 
fick, 324 ee que peut s’y trouver d’obscur, d’équivoque ou de coutradictoire. 9 Touil- 

uer, 24. 
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tion, is the brief interval between the question and the an- 
swer consequent thereupon. The witness can never fore- 
know the interrogatories which may be propounded. The 
direction, tendency, nature, or purpose of the unknown in- 
terrogation, he cannotforesee. Not foreknowing, not fore- 
seeing, though ever so mendacious in intent, no time for 
invention is allowed.* 

Indistinctness is one of the great defects of testimony, 
whether caused by a design to evade, and therefore indica- 
tive of dishonesty, or through want of clearness of percep- 
tion, and therefore evidentiary of want of intelligence. 
Interrogation furnishes the obvious remedy for its removal. 
The indistinct answer occasions the demand for a new 
inquiry to remove the indistinctness, and the party interro- 
gating being present, it is at once perceived whether the 
object in view has been attained. 

Interrogation and cross-interrogation, the questioning of 
witnesses by all interested in the result, the inquiring by 
those who know what inquiries are needed, are the only 
effective modes of eliciting the facts, — important, if the 
witness be friendly, to remove uncertainty and indistinct- 
ness, and to give fulness and clearness, -— doubly important 
if the witness be dishonest and adverse, to extract from 
unwilling lips facts concealed from sympathy, secreted from 
interest, or withheld from dishonesty. The delays to an- 
swer, the withholdings, the reticence, the evasions, the innu- 
merable indications of reluctance to answer, or knavery, on 
the part of the witness, can only be detected and exposed 
by public examination and cross-examination. 

All the securities for trustworthiness in testimony are 
found in their highest efficiency on a trial of a cause at com- 
mon law before a jury. The zeal, interest, and knowledge 
of the party, the instructed sagacity of counsel, the ex- 
perienced skill of the judge, the calm sense and cool judg- 
ment of the jury, furnish the best guaranties that incorrect- 
ness and incompleteness will be removed, falsehood detected, 
and truth established. 

The witness present, the promptness and unpremeditated- 
ness of his answers, or the reverse,—their distinctness 
and particularity, or the want of these essentials, — their 


* L’ordinance et le code exigent qu il soit donné copie des faits et articles sur les quels 


=e oy doit étre interrogée, et au moins vingt-quatre heures adparavant, suivant le 
de procédure comme pour lui donner le temps de méditer ses résponses, et de les 


préparer avec plus d’art. 10 Touillier, § 276. 
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incorrectness in generals or particulars,— their directness 
or evasiveness, are soon detected by those who extract the 
evidence, and by those who are to determine upon its force 
and effect. The appearance and manner,— the voice,— the 
gestures,— the readiness and promptness of the answers,— 
the evasions,— the reluctance,— the silence.— the contuma- 
cious silence,— the contradictions,— the explanations,— the 
intelligence, or the want of intelligence, of the witness,— 
the passions, which move or control,— fear, love, hate, envy, 
revenge, — are all open to observation, noted and weighed 
by the jury. The answers ready ? — is this readiness the sim- 
ple and spontaneous utterance of truth, the language of 
nature, the response correspondent to the facts, or the de- 
liberately prepared answers of determined mendacity ? The 
answer prompt ?— is it the promptness of self-sustaining 
integrity, or the impudent audacity of hardened guilt? The 
answer evasive ?—is it the evasion of cowardice, the reluctant 
response of self-conscious crime, or the diffidence of inno- 
cence, distrustful and anxious from its unwonted position ? 

The answers given, there is no intervention of the tran- 
scriber with his possible errors of inattention, of misunder- 
standing, or of design. There is no language of the scribe, 
with the unavoidable variations of words or ideas from 
those of the witness testifying. The tribunal which decides, 
is the tribunal which hears. If the meaning of the witness 
is doubtful, the doubt is at once removed. If there be any 
misunderstanding, the means of correction are at hand. 

The mode of extracting testimony before a jury in trials 
at common law, may be regarded as the most perfect, as 
attended with the least danger to the cause of justice, and 
as affording the greatest securities for correct decision. 

The extraction of evidence in the presence of the par- 
ties, the judge and the jury, with full liberty of examination 
and cross-examination, being recognized as the mode best 
fitted for eliciting the truth from all witnesses, willing or 
unwilling, most instructive to the jury and most conducive 
to the ends of justice, nothing but a regard to the collateral 
ends of justice can ever authorize or excuse a deviation 
therefrom. 

In opposition to, and in direct contrast with this. most 
reliable and trustworthy, is the worst and most defective 
mode of proof by way of interrogated and spontaneously 
delivered testimony, prepared and offered by the party, 
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with the aid and coéperation of counsel, which obtains to such 
an extent in common law procedure. Affidavits cautiously 
and deliberately prepared, carefully worded, vague when 
particularity is desirable, particular and specific when un- 
important, evasive when certainty is demanded, certain as 
to the immaterials, suggesting or implying falsehood not 
uttering it, concealing the truth, giving special and peculiar 
prominence to all facts important to the affiant, withhold- 
ing all adverse or injurious, without cross-examination, with 
no opportunity for contradiction, present the evidence in 
the most deceptitious and untrustworthy form, yet they are 
the bases specially selected for judicial action in most if not 
all cases which are submitted to the determination of the 
judge alone.* 

In the progress of a cause, there arise, not unfrequently, 
causes within a cause, trials preparatory to or during the 
final trial; — each important in itself, each important in its 
bearing upon the result of the cause in which they occur ; — 
trials to determine the loss of a paper for the purpose of 
admitting secondary evidence, to procure the continuance by 
reason of the absence of material testimony, and a variety 
of similar questions, which are to be heard and determined 
by a single judge. 

Now correct decision is desirable, no matter what the 
question to be decided, nor what the stage of the proceed- 
ings in which the decision is to be made, whether primary, 
intermediate, or final. But correct decision can only be 
expected upon evidence, and evidence, for whatsoever pur- 
pose desired, should be extracted in the most trustworthy 
mode. The truth is none the less needed or important, 
because the decision, based upon the proofs received, is to 
be made by a judge and not by a jury, because made at an 
early rather than at a late day of the cause. The judge, 
who is to decide, none the less requires the truth when the 
proof is for his own use, than when for that of a jury. 

But in the host of questions presented for judicial deter- 
mination, the judge acts mainly if not entirely upon evidence 
in the shape of affidavits. The statements of a party, re- 
duced to writing by counsel, are received, though the wit- 
ness is present in court, ready for interrogation, though 
never to be interrogated. The studied phraseology of coun- 


* See the remarks of the Court on this subject in Johnston vy. Todd, 5 Beavan, 597. 
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sel, adroitly worded to conceal the truth, elaborately sug- 
gesting falsehood, without inquiry, is received and acted 
upon. The opposing party can neither examine the wituess, 
nor contradict nor disprove his testimony; unquestioned, 
uncontradicted, it passes for verity itself. 

Nor is this all ; jealous as the law is of the sinister effect 
of interest, or the position of a party upon the truth of 
testimony, this most inefficient and unreliable mode of ex- 
traction is resorted to, when, if ever, all attainable securities 
for veracity are demanded. Position in a cause as party 
cannot be expected to exist without giving the favorable col- 
oring of self-interest to the testimony uttered. The more 
apparent this, the more needed the securities of publicity 
and adverse examination; securities the most efficient for 
detecting or preventing falsehood, designed or undesigned, 
of deliberation or inadvertence. The common law denying 
testimonial veracity to parties or interested witnesses, and 
excluding them for that cause, when both grounds of exclu- 
sion coexist in one and the same person, receives his testi- 
mony only on condition that all the recognized securities for 
trustworthiness are abandoned, and that the dangers of de- 
ception shall be the greatest. When the witness knows 
there is to be no subsequent adverse interrogation, then, if 
ever, there is most to be feared from uninterrogated testi- 
mony. 

Examination, friendly or adverse, before a jury, being and 
being seen to be indispensable for the purpose of eliciting 
the truth, why should it not be so before the judge? The 
party, the affiant, present, there is no delay, no increased 
expense ; why, then, when the case is before the court, this 
sinister sympathy for the worst, and this perverse antipathy 
to the best mode of eliciting testimony 2?) Why not abolish 
this inefficient and deceptive mode of proof, and resort to 
the party present, and let him be examined and cross-exam- 
ined, as in cases before a jury?) Why, with the best mode 
of extracting the truth so obvious, without reasou or neces- 
sity resort to the worst? 

The witness to be examined, the right in the part of all 
to whom interrogation is intrusted, to propose all perti- 
nent, material, and necessary inquiries, would seem, to be 
unquestionable. But such is not the law. Restrictions 
and limitations for various reasons, and in different direc- 
tions, are imposed upon this right, the expediency of which 
we propose to consider. 




















A TE renee ee 


586 Examination of Witnesses at Common Law. 


In most cases the witness is the accidental, not the se- 
lected and preappointed observer of the facts, to which his 
testimony relates. This is peculiarly so in criminal cases. 
Rarely is the selection of witnesses made in advance. The 
lawsuit is not anticipated. Litigation is not foreseen. If 
foreseen, the contract in which it originated would not have 
been made, for contracts are made with the expectation of 
their voluntary performance on the part of those contract- 
ing, not of their enforced performance through and conse- 
quent upon litigation. If the crime was foreseen at the 
time and place of its commission, the effort of the law would 
be to prevent rather than to permit and then punish. Most 
crimes are accidental, the result of sudden impulse, unex- 
pected, and the witnesses by whom they are proved, are 
neither called, nor selected, nor present, for any purpose of 
witnessing and testifying to the facts. Whether it be the 
making or the breaking of a contract, the commission or 
the attempted commission of a crime, whether the facts tend 
to charge or exonerate, the witnesses called are ordinarily 
those happening, not those specially selected to be present. 
Witnesses, therefore, should be regarded,— not as belonging 
to the one side or the other, but as the witnesses of the 
law, as witnesses of the truth, indifferent to the parties. 
Yet from a loose use of language, the witness has come to 
be regarded as the witness of the party calling him, and 
rules as to his examination, cross-examination, and impeach- 
ment, have been established, resting for their foundation 
upon a sort of possessory right each party is supposed to 
have in and to all witnesses called by him, and upon an 
imaginary bias each witness has in favor of the party call- 
ing him. 

The reasons of the rules upon this subject are thus stated 
by Greenleaf,* in his work on Evidence: “ When a party 
offers a witness in proof in his cause, he thereby, in general, 
represents him as worthy of belief. He is presumed to know 
the character of the witnesses he adduces; and having thus 
presented them to the court, the law will not permit the party 
afterwards to tmpeach their general reputation for truth, or 
to impugn their credibility by general evidence tending to 
show them to be unworthy of belief. For this would enable 
him to destroy the witness if he spoke against him, and to make 
him a good witness if he spoke for him, with the means in 
his hands of destroying his credit if he spoke against him.” 


*1 Greenleaf on Evidence, § 442. 
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What is wanted is the truth in regard to a witness, the 
truth from a witness. It is equally desirable that the truth 
concerning a witness be had, whether it be offered by the 
party calling him or by his opponent; that the truth be ex- 
tracted from a witness, whether the adverse interrogation 
be by the party first examining him or not. Testimony im- 
peaching or contradicting a witness, is equally relevant to 
the issue, equally important as affecting the trustworthiness 
of the witness impeached, whether produced by the one 
party or the other. 

A witness may be impeached in various modes by the 
party against whom he is called. The right of impeach- 
ment is regarded as indispensable for the purposes of jus- 
tice. Impeached by the party calling him, a witness cannot 
be. Why not, if his character be bad or his testimony be 
false? If his testimony be variant from the truth, the party 
against whom he is called may impeach or contradict the 
witness. The necessity of this course is obvious. But is 
the necessity less apparent for the purposes of justice, be- 
cause it is offered by the party by whom the witness was 
called ? 

The truth or falsehood, the materiality or immateriality, 
the relevancy or irrelevancy of this testimony, is not the 
ground of its exclusion. Its admission or its rejection de- 
pends upon no such reasons, but upon the person offering it, 
and his relation to the suit. The party calling a witness, 
expecting the testimony favorable to his interests, such tes- 
timony being true, and being disappointed, expecting truth 
and finding falsehood, is precluded from showing the char- 
acter or the false utterances of his witness, because he has 
called him while this testimony is open to his antagonist. 

If a party could choose his own witnesses, the rule would 
be less objectionable. But no such selection is left to him. 
To rely on the testimony of the witness who alone is pres- 
ent, and has the knowledge of facts, the proof of which is 
indispensable, is a necessity imposed upon a party by the 
emergencies of his condition. 

The evidence is excluded because the party offering the 
witness thereby “represents him as worthy of belief.” 
Suppose he does, and it turns out that he was mistaken, is 
that any reason for excluding proof of his unworthiness ? 
Is it not rather the very reason of all others for its recep- 
tion? It is required because the witness has lied, and shall 
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the lie be triumphant because the liar was called by one 
party and not by the other? | Shall one party be permitted 
to show the truth and the other be*precluded? If it be 
proper to impeach one witness, why not another? Wit- 
nesses are called and sworn to testify truly. If they do 
not, the party against whom they are called may impeach 
their character. Because the party calling has been de- 
ecived, is that a reason why the jury should be deceived, 
and that a falsehood should be imposed upon them as and 
for the truth? The ascertainment of the truth is or should 
be the object of all judicial tribunals, and if evidence of 
this description is useful for that end, when called by one 
person, it can be none the less so when called by another. 

The party calling a witness is not allowed to call testi- 
mony to impeach his general character, because “ this would 
enable him to destroy the witness if he spoke against him, 
and to make him a good witness if he spoke for him, with 
the means in his hands of destroying his credit if he spoke 
agaist him!” If the witness testify untruly, why should 
he not be destroyed? Why give to false testimony the face 
of true? He could “make him a good witness if he spoke 
for him.” How so? How could he make a bad witness 
a good one? Evidence as to the “general reputation for 
truth” of a witness, is a matter in the hands of one party, 
to be used or rejected, as he may choose. This sort of 
proof is equally open to the other side. The party calling, 
has no exclusive /ien on this species of evidence, that he can, 
at his option, keep it out of the reach of his opponent. The 
reason given assumes that the party calling a witness, who 
fails him, shall not be permitted to call the same kind of 
testimony which his opponent may offer, because it would 
give him an undue advantage. But by tie hypothesis upon 
which the exelusion rests, there can be no undue advantage 
when the evidence, by reason of its generality, is known 
and cecessible to all. 

Neither, it seems, can a witness be impeached by means 
of inquiries proposed by the party by whom he was sum- 
moned “although he shows a disposition to conceal what he 
knows,” and may deny facts, to the existence of which he 
has previously sworn, because it would tend “to disparage 
the witness and show him unworthy of credit with the 
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jury.”* But why should not a witness be disparaged, 
whose testimony deserves disparaging? Why should not 
a witness be shown unworthy of credit, who, having sworn 
to certain facts, now denies their existence? Why, if such 
be the case, should an inquiry, for the purpose of proving it, 
from the lips of the recusant witness be forbidden? What 
reason can be assigned for permitting such a witness to 
retain a character for integrity, when his want of it may be 
made so conspicuous? Is the party so in fault for calling 
a witness to prove facts, to which he has previously testified, 
that he shall be precluded from showing the truth? Why 
should he be punished by the loss of a just cause, because a 
dishonest witness may have deceived him? For what pur- 
pose courts? For what juries? To determine the truth 
of controverted facts. All relevant interrogatories, by 
whom and to whom soever proposed, having that iu view, 
should be permitted. 

So, too, the party cannot impeach his own witness by 
proof of contradictory statements made elsewhere. “ The 
witness,” remarks the court, in a case where this question 
arose, “was the defendant’s own witness, not called of ne- 
cessity as an attesting witness, but freely at the party’s own 
option. By offering her, he offers her as a person entitled 
to belief, and therefore is not allowed to go into proof merely 
to discredit her.”+ But the urgency for the proof may 
be as great when the witness is not as when he is an attest- 
ing witness. The necessity for calling a witness may be 
more or less stringent; but all are called because regarded 
as necessary. If not so regarded, their presence would not 
be required. The attesting witness is called “freely at the 
parties’ own option,’ as are all other witnesses, though in 


* A witness, who has testified in chief that he does not know certain facts, cannot, 
although he shows a disposition to conceal what he knows, be asked by the party cal!- 
ing him whether he did, on a former occasion, before the Grand Jury, swear to his 
knowledge of those facts. Com. v. Welsh, 5 Gray, 533. 

“It could only be to disparage the witness,” remarks Shaw, C. J., ‘and show him 
unworthy of credit with the jury which is inadmissible.” 

In England, it seems that when a witness gives evidence against the party ca!ling 
him, he may be asked whether he has not given a diflerent account of the matter in 
question before the trial; but if the witness denies it, the person to whom he gave the 
account cannot be called to contradict it. Ver Patterson and Coleridge, J. J. Metinish 
v. Collier, 14 Jur., 621. 

t Com. v. Starkweather, 10 Cush. 60. 

** Evidence that contradictory statements have been made by a witness, is only allow- 
able with a view to his impeachment, a ground not open to the party producing the 
witness. The answer to an offer like that from-such a party, should be given in the 
words of Mr. Justice Patterson, in a similar case: ‘ He is yowr witness, and you must 
treat him as such."’ Regina vy. Farr,8 C. and P., 768. Per Beardsley, C. J., in People v. 
Safford. 6 Denio, 118. 8S. P. Thompson y. Blanchard, 4 Coms., 311. Hunt vy. Fish, 4 
Barb., 331. 
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each case the failure to call may be followed by the loss of 
the cause; but the freedom of calling is the same in each. 

The witness offered, may be offered “as a person entitled 
to belief.” But if the party offering be mistaken, why 
should not his mistake be corrected? That different testi- 
mouy was expected, is satisfactorily proved by the fact that 
the witness was called. If there was deception or fraud, 
why should the party be muleted by the loss of his cause, 
because he may have been deceived? Why should a person 
not “entitled to belief” have the credit of one thus enti- 
tled? Does justice require that falsehood should be cred- 
ited and truth rejected ? 

But this reasoning, if valid, would equally exclude the 
evidence in question, when produced by the party against 
whom the witness was called, as when offered by the party 
calling him. In neither case are the statements offered by 
way of contradiction, made “under oath.’ While in each 
case the witness, the person making them, may be examined 
and cross-examined by the respective parties to the suit.* 

But to these rules it seems there are exceptions. “For 
when the witness is not of the parties’ own selection, but is 
one whom the law obliges him to call, such as the subscribing 
witness to a deed or a will, and the like; here he can hardly 
be considered as the witness of the party calling him,’’+ and 
he may be impeached by proof that his reputation for truth 
is bad, or by contradictory statements.{ Because the law 
obliges the party to call a witness, is that a reason why 
there should be a change in the mode of his examination, 
or as to the extent to which his testimony may be im- 
peached?| All material and necessary witnesses must be 
called, if a party would hope to succeed, whether attesting 
witnesses or not. They are called, because without their 


*It is said this testimony ‘is not competent, because not under oath, and because the 
arty against whom it operates Aas no power to cross-examine the party making it.” 10 
sush., 60. 

t In England, under the common-law procedure act 1854,(17 and 18 Vict. c. 125, § 22,) 
the party in civil cases may, under certain conditions, contradict by other evidence the 
statement of a witness who has proved, unexpectedly, adverse to the party calling him. 
‘The 2d section enacts “ that a party producing a witness * * may, in case the witness 
shall, in the opinion of the judge, prove adverse, contradict him by other evidence, or by 
leave of the judge, prove that he has made, at other times, @ statement inconsistent with his 
present testimony; but before such last-mentioned proof can be given, the circumstances 
of the supposed statement, sufficient to designate the particular occasion, must be men- 
tioned to the witness, and he must be asked whether or not he has made such a state- 
ment.” 

This extends to civil cases in England and Ireland, by § 103, but not to criminal 
courts. But it seems the witness may be interrogated about his contradictory state- 
ments. Powell on Evidence, 380. 

t 1 Greenleaf Evidence, § 443 

|) Dennet vy. Dow, 17 Maine, 19. 
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testimony the party must fail. Some the law regards as his 
witnesses; such may lie without contradiction or impeach- 
ment by him. Some “can hardly be considered” as his 
witnesses, though called by him, and of such truth is re- 
quired, and if not obtained, the pariy calling has the fuliest 
license of impeachment and contradiction. But why this 
distinction? The necegsity which requires the attesting 
witness is the same as that which requires any other wit- 
ness, who alone may know material and important facts. 
The necessity arising from want of other proof, is a neces- 
sity in no way affecting the rules of evidence as applicable 
to the witnesses called. 

So, too, “the party calling a witness is not precluded 
from proving the truth of any particular fact, by any other 
competent testimony in direct contradiction to what such 
witness may have testified,” notwithstanding “ the evidence 
may collaterally have the effect of showing that he was gen- 
erally unworthy of belief.” * But if the untrustworthiness 
of a witness may be shown collaterally, why not directly ? 
Is not a collateral impeachment of one’s own witness as much 
an impeachment as when it is direct? Is not its effect upon 
his testimony the same in one case as in the other? 

The rule that you shall not lead your own, but may your 
opponent’s witness,t rests upon a presumed partiality on 
the part of the witness in favor of the party calling him, a 
partiality so great that perjury in his favor may be regarded 
as a reasonable inference. 

The end proposed in extracting testimony, is the obtain- 
ing the actual recollection of the witness, not the allega- 
tions of another person, suggested to and adopted by the 
witness, and falsely delivered as his. It is apparent that 
suggestive interrogation leads to the dispatch of business, 
and that sometimes it may be absolutely necessary to recall 
the attention of the witness to facts which had passed from 
his memory. 

The objection exists in full force, when on the part of the 
interrogator there is a disposition to afford information for 
the purpose of eliciting a false answer, and a corresponding 
design on the part of the witness to make use of the infor- 
mation thus obtained for such sinister purpose. The real 


*4 Coms., 311. ' 
t In Scotland, “‘ leading questions, that is, such as instruct the witness how to answer 


on a material point, are not allowed ” to either party. Tait on Evidence, 427. 
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danger is that of collusion between the witness interrogated 
and the counsel interrogating, that the counsel will deliber- 
ately imply or suggest false facts with the expectation on 
his part, and with an understanding on the part of the wit- 
ness, that he will assent to the truth of the false facts thus 
suggested. Unless the person interrogating have a sinister 
purpose, he will not suggest falsehood as and for the truth. 
Unless the witness be dishonest, he will not affirmatively 
respond to the falsehood suggested. 

The space thus afforded for dishonest concert, the time 
intervening between the question and its prompt answer, is 
so brief, that little danger need be apprehended. But if 
there should be concert and conspiracy, adverse interroga- 
tion may be safely relied upon to reduce the dangers there- 
from to its lowest degree. The danger from misrecollec- 
tion, or from a failure to recollect without the aid of 
suggestive interrogation, is greater than from perjurious 
testimony consequent upon leading questions. Accordingly 
the original strictness of the law has been abandoned, and 
the right of proposing leading questions has been accorded 
to each party, subject to the discretion of the court, under 
the peculiar circumstances of each case.* 


Supreme Judicial Court. Massachusetts. 
January Term, 1860. 


PrestpEeNt, Directors, &c., oF THE GRAFTON BANK v. WIL- 
LIAM M. BIcKFoRD, ET AL. 


The provisions of the st. of 1856, c. 284, § 5, apply only to the inability of 
an existing judge of insolvency to perform the duties of his office; and 
not to a vacancy in such office, occasioned by death or resignation.t 


The facts of this case sufficiently appear from the follow- 
ing opinion, by 

sHaw, C.J. This is a suit growing out of the insolvency 
of Henry D. Stone. A bill in equity was brought by the 


* Parsons vy. Hoff, 38 Maine, 137. Greenleaf v. Stokes, 3 Gilman, 201. 

t One point raised by counsel in argument it was unnecessary for the court to pass 
upon, viz: Admitting that the provision of the statute in question applied to a vacancy 
in the off'ce, only the judge of that adjoining county having the least number of inhab- 
itants according to the next preceding decennial census (which in this case was Frank- 
lin county) could be summoned in to act, and in case of Ais inability the statute made 


no further provision. , 
This case, and the case In re, Stone, p. 599, arose out of well known proceedings in 
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President, Directors, & Co. of the Grafton Bank, as cred- 
itors of said Stone, under the authority of the original 
insolvent law of 1838, investing this court with summary 
jurisdiction and extensive powers, in all cases in insolvency, 
according to the course of chancery proceedings. The 
complainants set forth that they were creditors of Henry 
PD. Stone, and prayed this court to stay all proceedings in 
insolvency in his case by injunction, on the ground that the 
Court of Insolvency, by whose order and decree the pro- 
ceedings were commenced, and several of the first meetings 
of creditors were held, had no jurisdiction of the person 
and case, and that the proceedings were unauthorized and 
void. A temporary injunction was granted, which, with 
some modifications, has keen continued to the hearing. This 
case now comes before us, upon the petition of the assignees, 
respondents in the original bill, to dissolve the temporary 
injunction and dismiss the complainants’ bill, insisting that 
the Court of Insolvency by which the warrant was issued 
and the proceedings instituted, under which they were 
chosen assignees, and the property of the insolvent Stone 
assigned to them, had jurisdiction, and that the proceedings 
were regular and valid. 

This is a controversy between different classes of cred- 
itors, claiming rights adversely to each other; and the 
parties have agreed upon a statement of facts, as far as 
they affect the question of jurisdiction. 

The objection to the regularity and validity of the pro- 
ceedings in insolvency in the case of Henry D. Stone is, 
that Hon. Horace I. Hodges, judge of the Court of Insol- 
vency for the County of Hampshire, who sat in the Insol- 


insolvency in Worcester County. Judge Hodges acted as judge of insolvency in thirty- 
six cases in Worcester county, and in twenty-two cases in Franklin county, being all 
the cases which arose in those counties during the vacancies occasioned by the death of 
Judge Newcomb, in Franklin, and the resignation of Judge Bullock, in Worcester; 
and the eflect of this decision is, of course, to render all proceedings betore him in these 
cases void. To remedy,so far as it might, the confusion incident upon this state of 
things, the following act has been passed to be enacted in both branches of the legisla- 
ture. It has not, at the time we write, received the signature of the governor. 

AN AcT to legalize certain proceedings = ep Sor the Counties of Worcester and 

ankuin. 

Be it enacted by the Senate and House of Representatives, in General Court assembled, 
and by the authority of the same. as follows :— 

SrcT. 1. All proceedings heretofore instituted or had in any case of insolvenc 
within the counties of Worcester or Franklin, before Horace I. Hodges, judge of form d 
vency for the county of Hampshire, so far as the same may want effect or validity b 
reason that said Hodges had not jurisdiction or was not properly authorized to sit 
therein, under the fifth section of the two hundred and eighty-fourth chapter of the 
acts of eighteen hundred and fifty-six, are hereby confirmed, and the same shall be 
taken and deemed good and valid in law to all intents and purposes whatsoever. 

Sect. 2. This act shall take effect upon its passage. 


38 
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vency Court in the County of Worcester, at the time the 
warrant was issued in the case of Stone, and of several 
meetings of creditors under such warrant, had no juris- 
diction of the case. 

By the agreed statement, it appears that on the 21st 
January, 1858, Hon. Alexander H. Bullock, judge of Insol- 
vency for the County of Worcester, resigned his office, by 
which means the office became vacant; and it remained 
vacant, until after the proceedings against Stone, set forth 
in the bill, took place. At that time, Franklin County was 
the county adjoining Worcester having the smallest number 
of inhabitants according to the next preceding decennial 
census, and Hampshire was the county adjoining Franklin 
having the smallest number of inhabitants, and also was 
the county adjoining Worcester having the smallest number 
of inhabitants, except Franklin. 

But it further appears that before the Ist of January, 
1858, Hon. Horatio G. Newcomb, the late judge of the Court 
of Insolvency for Franklin County, had died, and no person 
had been appointed to succeed him, till after the proceed- 
ings of said Hodges in the case of Stone. 

In November, 1857, of course during the administration 
of Judge Bullock, an order had been passed fixing times for 
holding the Court of Insolvency, at Worcester on the first 
Monday of each month, and at other places at times stated. 
This order, together with other proceedings, was entered 
by the register of the Court of Insolvency in a book kept 
for that purpose. On the 22d of January, 1858, a certifi- 
cate was entered by the register in said book, to the effect 
that by the resignation of Hon. A. H. Bullock, judge, &c., 
which took effect on the 21st inst., the office of judge of 
insolvency for said county was then vacant. And on the 
same day, a copy of said certificate was transmitted by the 
register, to Hon. Horace I. Hodges, judge of insolvency for 
the County of Hampshire. 

On the 2d of February, 1858, many cases of insolvency 
stood for hearing; but no judge being present, they were 
adjourned by the register to February 9th, and an entry to 
that effect was duly made by him in his book. 

On the 9th of February the Court of Insolvency was 
held at Worcester, pursuant to the adjournment, at which 
time and place Hon. Horace I. Hodges, judge of insolvency 
for the County of Hampshire, attended, and officiated as 
acting judge for the County of Worcester. 
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Several certificates are added, showing that said Hodges 
acted as judge of the Court of Insolvency for the County 
of Franklin, and also as such acting judge for the County 

of Worcester in many insolvency cases, until the respective 
vacancies in said counties were regularly filled. To these 
certificates it seems not necessary at present to refer more 
particularly. 

It further appears that the said Hodges was present and 
acted as judge of the Court of Insolvency for Worcester, 
when the petition, hearing, and other early proceedings in 
the case of Stone took place. 

It is conceded that John J. Piper, Esq., was register of 
the Court of Insolvency for Worcester during the proceed- 
ings, and made the certificates and entries above stated, 
and that he still holds the office of register of probate and 
insolvency for said county. 

The question in the present case depends upon the true 
construction of the statute of 1856, chap. 284. 

This act made considerable alterations in the system of 
insolvent laws, commencing with statute 1858, chap. 163, 
and altered and modified by many intermediate acts. One 
great purpose of the act seems to have been to establish a 
court of a fixed and permanent character, where all insol- 
vent proceedings should be afterwards commenced and con- 
ducted. It constituted a court of record, to be held by a 
judge commissioned and qualified for the office according to 
the Constitution, to be paid by a fixed salary, such court to 
be established in a fixed place for keeping its records in 
the shire town of the county; also to have a recording 
officer and a register, to record its proceedings. And all 
the jurisdiction in cases of insolvency, before that time 
vested in judges of probate, masters in chancery, or com- 
missioners of insolvency, was thenceforward to be vested 
in such Court of Insolvency. Dearborn vy. Ames, 8 Gray, 1. 

There is a provision that the judge, as well in vacation 
as at a stated court, may do certain things, which may be 
considered as matters of course, which require no order of 
notice or hearing of parties, implying that the other and 
ordinary business of the court is to be done in court, and 
in presence of the register. These considerations are per- 
haps not otherwise of importance than as they tend to 
show the fixed and permanent character of the court, and 
the mode of conducting its judicial proceedings, compared 
with the former administration of the insolvent laws. 
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The fifth section of St. 1856, chap. 284, is as follows :— 

“If any of said judges shall, from sickness, absence, or 
other cause, be unable to perform the duties required of 
him in any case arising within his jurisdiction, or shall be 
interested in any such case, the duties required of him 
shall, if such case shall arise in the county of Dukes County 
or Nantucket, be performed by the judge of the insolvency 
court of Barnstable County; and if such case shall arise 
in any other county than Dukes County or Nantucket, such 
duties shall be performed by the judge of the insolvency 
court of that adjoining county having the least number of 
inhabitants according to the next preceding decennial cen- 
sus. And the register of the court within whose jurisdic- 
tion such case shall arise shall make upon the reeord of 
the case a certificate of such inability, upon its being made 
known to him, and shall forthwith transmit a certified copy 
of the same to the judge whose duty it is to act in the case, 
and who shall, during such inability, act in the case in the 
county in which the case shall arise.” 

Upon a careful examination of this section of the statute, 
looking at the general scope and purpose of the provision, 
and at each particular clause and word, we are of opinion 
that it was not intended to provide for calling in a judge 
from a neighboring county to hold a court when the office of 
the regular judge of such court is vacant; but that it was 
intended to provide for invoking such aid, when the office is 
full, but when the incumbent is unable, from sickness, ab- 
sence, or other cause of similar kind, to perform the duties 
which might be justly required of him, if such disability 
did not exist. 

The importance of this question seems to make it neces- 
sary to analyze this section and examine it in detail. The 
exigency specified by the statute is the inability of the judge, 
by reason of sickness or absence, —not merely when the 
judge is absent, or when the judge is not present. 

Again, no duties can be required to be performed by a 
deceased person, or by one who has been, but has ceased to 
be, a judge. These words rightly describe duties to be per- 
formed by an absent judge, that is, an existing judge not 
present. The words are, “required of him.” If it had 
been merely “duties of the office,” it would have been easy 
to use other words or words equivalent, instead of the words 
“ required of him,” which imply an existing person. And fur- 
ther, “in any case arising within his jurisdiction,” — the 
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jurisdiction of such judge. Can a judge be said to have any 
jurisdiction when he is out of office by death or resignation ? ? 

A similar argument may be drawn from the clause requir- 
ing a certificate to be made by the register of the court. 
He shall make upon the record of the case, a certificate of 
such “inability” of the judge upon its being made known 
to him, not of his death or resignation. In the present case 
the register did not enter on his book a certificate of the 
inability of the judge to attend by reason of absence, but 
the fact of the resignation of Judge Bullock, and the con- 
sequent vacancy in the office. We do not mean to say that 
this certificate was wrong; on the contrary, it is the only 
certificate he could make with truth, and it was strictly 
correct. 

The theory of construction which would render a vacancy 
in the office of judge an exigency for calling in a judge of 
insolvency from another county, would seem to require a 
certificate to be entered by the register, to some such effect 
as this: 

“T hereby certify, that by the resignation of Hon. A. H. 
B., late judge, &., the office of judge of insolvency for the 
County of W. is now vacant; and I further certify the in- 
ability of the said judge, by reason of absence occasioned 
by such resignation, to perform the duties required of him.” 

Such a certificate seems to be almost contradictory; and 
yet it only states in words the necessary facts, if the theory 
of interpretation relied on in support of the jurisdiction 
of Judge Hodges is correct. That theory implies that 
the absence, that is, the mere non-presence of any judge 
qualified to act as judge of insolvency in any county, 
although there be no such judge because the office is vacant, 
and that fact known to the register and certified on his 
record, is an “inability” which, under this statute, warrants 
the calling in of a neighboring judge. 

Then, taking the whole section and reading it through, 
we can come to no other result than the one stated, as to 
the intent and purpose of the legislature. 

It is argued, however, that all the reasons of urgency, 
which apply to the case of the disability of an incumbent 
in the office, apply to the case of a vacancy. In answer to 
this argument we say that when the terms of a statute are 
clear and free from ambiguity, and the matter is plainly with- 
in the scope of just legislative authority, there is not much 
room for questioning the reasons on which the legislature 
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have acted. But there are some considerations which may 
have influenced the legislature in making a distinction be- 
tween inability of an incumbent, and a vacancy. The ina- 
bility may continue for months or even years, when business 
would suffer extremely if there is no relief; and yet no 
successor can be appointed when there is no vacancy. But 
under the appointing power of the Executive, the vacancy 
may be filled in a fortnight, and ordinarily would be filled 
in the course of a few weeks. 

It is the manifest policy of the law, that the important 
judicial duties of a judge of a court of insolvency for a 
county, should be performed by a permanent local judge, 
rather than by the temporary service of a judge from an- 
other county. 

If it be said that this judgment comes too late, and after 
the irregularity in the commencement of the proceedings 
has been too long acquiesced in to be now disturbed, we 
answer that we have not the precise date before us at 
which this bill was filed, and we think it was not at a great 
distance of time; but however this may be, the substantial 
answer, as it appears to us, is, that lapse of time could only 
be evidence of acquiescence and consequent consent; and 
in a case like the present, affecting a great variety of per- 
sons and interests, consent cannot give jurisdiction. 

It is argued among other things, for the respondents, 
that the validity of these proceedings in insolvency cannot 
be drawn in question, in a collateral proceeding. Supposing 
this argument to be correct, we think its operation is to 
support this bill which seeks distinctly to set aside the 
whole proceedings, by a single judgment, and is therefore 
not a collateral proceeding. Had these complainants 
brought their action at law, and attached the property of 
Stone as their debtor, and the assignees had placed their 
title on the ground of the assignment under the authority of 
these insolvent proceedings, and the plaintiffs had attempted 
to sustain their right to attach, because the proceedings in 
insolvency were void, that would have been a collateral 
suit, within the meaning of the rule. But this summary 
proceeding, according to the course of chancery, is given 
by the original insolvent act, in the nature of an appeal, to 
any party aggrieved, in order that the validity of the insol- 
vent proceedings may be drawn in question once for all, 
and sustained or reversed in whole. Wheelock vy. Freeman, 
4 Met. 504. 




















Supreme Judicial Court of Massachusetts. 599 


Several other cases have been since before us, upon a bill 
in equity to set aside proceedings in insolvency, on the 
ground that it is the appointed and appropriate mode of 
determining the legality of the proceedings, and by one 
judgment affirming or reversing them. 

On the whole case the court are of opinion, that the 
injunction to stay all proceedings must be made perpetual. 

Decree accordingly. 

B. F. Thomas and C.F. Slocum, for the complainants. 

C. Devens, Jr., and G. F. Hoar, for respondents. 


In re Wenry D. Srone. 


(REPORTED BY R. R. BISHOP, E&Q.) 


Arrest— Magistrate’s certificate —St. 1855, c. 444; St. 1857, e. 141 
—‘‘Reason to believe” that defendant has property, §c.—Intention 
to apply property to payment of plaintiff's claim—Arrest after 
sunset. 

Soon after the decision in the foregoing case had been pro- 
mulgated, on the 6th of February, 1860, a writ of habeas 
corpus was issued by the court sitting in Suffolk, on the 
petition of Stone himself, commanding J. 8. Knowlton, Esq., 
sheriff of the County of Worcester, to bring before the 
court in Boston, in said County of Suffolk, the body of 
said Stone, who alleged that he was illegally detained in 
custody by said sheriff, to show cause why he should not be 
discharged according to the prayer of his said petition. 

On the 8th of February, the parties being in readiness, 
the prisoner was brought by the sheriff before Suaw, C. J., 
at Boston, and the hearing proceeded. 

J.S. C. Knowlton, Esq., the sheriff of Worcester County, 
made return stating that he held the prisoner in his custody 
in the jail of that county, by virtue of two warrants of 
commitment issued by Hon. Charles Mattoon, judge of in- 
solvency for the County of Franklin, and acting at the time 
the warrants were issued, as judge for Worcester County, 
and by virtue of nine writs and one execution, and the affi- 
davits annexed thereto, setting forth the same by copies; 
that this was the truesand whole cause of the detention; 
and that he had the body of said Stone now before the 
court, in obedience to its order. 

There was no dispute between the parties as to the facts 
relied on by the petitioner. They sufficiently appear from 
the arguments of counsel. 
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F. H. Dewey, Esq., opened the case for the petitioner. 
After reading the writ and return, he stated the points 
relied upon by the petitioner to show the illegality of his 
detention, substantially as follows :— 

I. As to the commitments for contempt. 

The proceedings in insolvency in Stone’s case were com- 
menced by Judge Hodges of Hampshire County, who, as 
recently decided in the case of Grafton Bank v. Bickford, 
et al., had no jurisdiction. Judge Mattoon was afterwards 
appointed successor to Newcomb, the deceased judge of 
Franklin County, and as such held the subsequent meetings 
in the case, on the ground that Hon. Henry Chapin, ap- 
pointed as Judge Bullock’s successor, in Worcester, was a 
party interested. Judge Mattoon, while thus acting, issued 
the warrants for commitment. The original proceedings 
being void, all subsequent proceedings in the case, including 
these warrants, are void also. 

If. As to the nine writs. 

1. There is one ground which affects the imprisonment on 
all the writs, and by reason of which it is illegal on all, viz. 
that the affidavit of the creditor annexed to each omits to 
state that he “has reason to believe” that the defendant 
has property, &c. Under the statute of 1855 it was not 
necessary for the creditor to allege this in order to obtain 
the requisite certificate for authorizing an arrest. The 
affidavits in the present instance follow the statute of 1855. 
It was enough under that statute for him to make oath to 
his “belief” of that fact simply; but the statute of 1857, 
chapter 141, section 17, introduced the further provision 
that the plaintiff in order to obtain such certificate must 
make affidavit, and prove to the satisfaction of the magis- 
trate, that he believes “and has reason to believe” that 
the defendant has property, &c. This statute was intended 
to amend and consolidate the several previous acts; it 
gave creditors several important rights not granted them 
by the act of 1855, and it introduced certain safeguards 
and restrictions upon the use of those rights, not provided 
by that act. Among those safeguards is this: the effect of 
which is to confer upon the magistrate the judicial power of 
determining whether or not sufficient reason exists for be- 
lieving that the debtor has property, a power which it was 
not his province to exercise under the former law. Under 
that it was enough for the creditor to satisfy the magistrate 
that he (the creditor) believed; under the statute of 1857, 
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he must satisfy him as to the grounds of his belief. And 
the omission of all the creditors to do so in the present 
instance is a want of compliance with the statute which is 
fatal to the validity of every arrest. The debtor has a 
right to have the judicial determination of the magistrate 
upon this question, before he can be legally arrested. The 
creditor may “believe” upon grounds which to the mind of 
an impartial magistrate would appear altogether insufficient. 

2. Another ground, which applies to the imprisonment on 
three of the writs, is this: that the affidavits omit to state 
the creditor’s belief, &ec., that defendant has property, &e., 
“which he intends to apply to the payment of the plaintiff's 
claim.” In this respect, also, these affidavits follow the 
statute of 1855, which contained no provision for this addi- 
tional averment by the creditor. But the statute of 1857 
comes in and makes, not the having property, (as was the 
ease under the old statute,) but the intention of the creditor 
not to apply it in payment, a cause for arrest. Now, if 
having property, simply, is not under the latter act a sufli- 
cient cause for arrest on mesne process, an affidavit which sets 
forth this fact alone is insufficient to authorize an arrest. 
This clause was introduced into the act of 1857 in order 
to carry out more fully the common object of both statutes, 
that imprisonment for debt should be abolished except in 
cases of fraud, and that wilful and intentional neglect to 
apply property not exempt from being taken on execution 
in payment of debt should constitute fraud. 

3. Another ground, applicable to all the writs, is that no 
authority to arrest after sunset is prayed for in any affidavit, 
for any reason, nor is it set forth in any certifieate that sat- 
isfactory cause for authorizing such arrest was shown to 
the magistrate. The statute provides that no arrest shall 
be made after sunset, unless specially authorized by the 
mazistrate upon satisfactory cause shown. We submit that 
it should appear from the affidavits and certificates them- 
selves that this authority was sought, and granted, for a 
cause satisfactory to the magistrate. In point of fact, seven 
of the writs did contain the clause authorizing arrest 
after sunset, while two did not, and upon all the writs the 
defendant was arrested between ten and eleven o'clock at 
night, in the jail, where he had been lodged some time 
before, upon an arrest on a suit brought by his assignees, 
which has since been withdrawn. 

4, Certainly there can be no ground for conside: »g as 
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lawful the detention upon the two writs, to which certificates 
containing no authority to arrest after sunset are annexed. 

5. The sheriff’s return shows no legal ground of deten- 
tion, because it sets forth that he holds the prisoner by 
virtue of the “writs and affidavits” thereto annexed; and 
not by virtue of any magistrate’s certificate, which alone 
can authorize arrest. 

6. Pratt, one member of a firm, plaintiffs in one of the 
suits, swears on behalf of his firm that “he” has a claim, &c. 

Ill. As to the arrest on the execution, no grounds were 
urged. It was issued by a justice of the peace, for a small 
amount, and it was understood that the defendant could easily 
give bail upon it, if the other arrests were disposed of. 

K. B. Stoddard, Esq., on behalf of one of the arresting 
creditors, argued that the object of the two statutes of 
1855 and 1857 was the same; that “believes” in the one 
and “believes and has reason to believe” in the other, were 
different expressions used to signify the same thing ; that sub- 
stantially the whole affidavit and certificate taken together 
complied with the law and were suflicient; and that the 
expression “writs and affidavits” used by the officer in his 
return included the writ and everything annexed to it. 

T. L. Nelson, Esq., for four of the arresting creditors, 
contended that the changes in the phraseology of the two 
statutes was not designed to effect any change in the law 
itself; that both statutes purport to abolish imprisonment 
for debt except in cases of fraud, and to make wilful and in- 
tentional neglect, &c., fraud; that, philosophically speaking, 
belief without proper and reasonable cause for it cannot 
exist, and therefore under the old statute the magistrate 
must have satisfied himself that the creditor had reason to 
believe, before he (the magistrate) could certify that the 
ereditor had satisfied him that his (the creditor's) allega- 
tion of belief was true,—so that under both statutes the 
magistrate was obliged to go through with the same judicial 
exercise; and that when, as in the present case, the debtor 
was already arrested and in jail on one process, another 
subsequent arrest might be considered in the nature of a 
detainer under the English practice, which is served by 
merely lodging the order for arrest with the officer who has 
the prisoner in custody,—and thus it might be done at any 
time of the day or night, and, if in the night, without special 
order. The statute does not seem to include such case 
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when it says the authority must be expressly given for 
arrest after sunset. 

A. Dadmun, Esq., for two other creditors, argued in 
support of the foregoing views. 

Saaw, C.J., after briefly expressing his own views, ad- 
journed the case for the consideration of the full court. 

On the afternoon of the same day, therefore, the hearing 
was recommenced before Suaw, C. J., Dewey, Merca.r, 
BicELow, and Merrick, J.J., and substantially the same 
arguments were presented as before. 

After consultation, Suaw, C.J., announced the decision 
of the court, that the arrests in the three suits in which 
the creditor’s affidavit contained no allegation that defend- 
ant had property “which he did not intend to apply to the 
payment of the plaintiff’s claim,” (the suits of F. Willard, 
et al., T. W. Wellington, and D. H. Fitch, et al.,) were 
clearly illegal and unauthorized. Upon the other six arrests 
the court had not been able to come to a decision, and 
would reserve the questions arising on them for further 
consideration. The order might be that the prisoner was 
discharged from arrest on the commitments for contempt, 
and on the above suits; but remanded on the other suits, 
to be held in custody or discharged, according to the decis- 
ion of the court, and such order as should thereafter be 
transmitted to the sheriff of Worcester County. 

As will appear by the following order, the prisoner was 
afterwards discharged on the remaining six writs; from 
which it would seem that the court also sustained the first 
point taken by the petitioner’s counsel, viz: that an afli- 
davit simply of belief that the defendant has property, &c., 
is insufficient to authorize an arrest under the st. of 1857, 
unless it also state that he has “reason to believe” the 
same. The order was transmitted to the sheriff of Wor- 
cester county on the 9th of February. 





COMMONWEALTH OF MASSACHUSETTS. 

To the sheriff of our County of Worcester, and to the keeper of our jail 

in said county: Greeting. 

You are hereby commanded to discharge from custody Henry D. Stone 
of said Worcester, so far as he is held by you in our said jail, by virtue of 
two warrants of commitment for contempt, issued by Charles Mattoon, 
Esq., judge of Probate and Insolvency for the County of Franklin, acting 
in and for the County of Worcester, both bearing date the twenty-seventh 
day of August, 1858, and also so far as he is held by you on mesne process 
in the following suits, viz : — 
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William Dickinson v. Henry D. Stone. 

William Boyd v. same. 

Barthold Schlesinger v. same. 

Central Bank v. same. 

Thomas Earle v. same. 

Joseph Pratt v. same. 

Dana H. Fitch, et al. v. same. 

Timothy W. Wellington v. same. 

Fitzroy Willard, et al. v. same. 
And for so doing, this shall be your sufficient warrant. 

Witness, Lemuet Suaw, Esq., at Boston, this ninth day of February, 
in the year of our Lord one thousand eight hundred and sixty. 


Gro. C. Wixpe, Clerk. 


F. H. Dewey for the petitioner; E. B. Stoddard for Wil- 
liam Dickinson; 7. £. Nelson for William Boyd, the Central 
Bank, B. Schlesinger, et a/., and Thomas Earle; A. Dadman 
for D. H. Fitch, et a/., and Joseph Pratt, et al.; Dwight Foster 
for J. S. C. Knowlton, sheriff of Worcester; no appearance 
for F. Willard, et al., and T. W. Wellington. 


Supreme Judicial Court of New Hampshire. 
Grafton County. 


GEORGE v. STARRETT. 
Depositions — Certificate — Fees of parties as witnesses. 


When several depositions are taken at the same time and 
place and under the same notice to the adverse party, the 
charge by the magistrate of thirty-four cents for “swearing 
and caption” upon each deposition is proper under Rev. 
Stats., ch. 229, $1. 

A certificate by a magistrate in a caption to a deposition 
that “the adverse party was legally notified a reasonable 
time before the taking of deposition, but was not present,” is 
not to be considered as prima fucie evidence of any proper 
notice to the adverse party, and when there is no other 
evidence of such notice, the depositions so taken will be 
treated as affidavits, and no costs will be allowed for them. 

Under chapters 1952 and 2090 pamphlet laws, a party to 
a suit who testifies or gives his deposition to be used in his 
own favor upon trial is not entitled to fees as a witness, but 
when such party compels his adversary to testify or give a 
deposition to be used on such trial, he shall pay him the 
same as any other witness. 
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WuitNey v. Pierce. 
Auditors — Refusal of party to testify. 


Before an auditor neither party is entitled to fees as a 
witness, whether testifying in his own favor or for his ad- 
versary, and neither party can properly refuse to testify 
when interrogated by the auditor, or by counsel by permis- 
sion of the auditor, because his testimony will favor the ad- 
verse party, nor because his fees have not been paid. 

Chapters 1952 and 2090 Pamphlet Laws do not repeal 
the law relating to auditors, nor do they modily or in any 
way affect any of its provisions. 


KIMBALL v. MorrRISON. 


Construction of statute — Mortgages — Demand by officer. 


When mortgaged real estate is attached, and the attach- 
ing creditor demands an account on oath of the mortgagee 
of the amount due upon his mortgage, and no account is 
rendered within fifteen days, or a false one is rendered, the 
effect of such failure to render a true account, is to dis- 
charge the mortgage as against the attachment of that 
creditor who made the demand for an account, but when 
there are several attaching creditors of the same mortgaged 
real estate, the mortgage remains in full force, against all 
other attaching creditors, except such as have thus made a 
demand for an account. 

But when mortgaged personal property is attached and 
the officer who makes the attachment makes a demand of 
the mortgagee for an account, in his own name and in his 
official capacity, and no account is rendered within fifteen 
days, or a false one is rendered, then he may hold such 
property discharged from such mortgage, and it may be 
again attached and held as against such mortgage by such 
officer, at any time before or after the expiration of said 
fifteen days, so long as such officer holds said property in 
his actual custody, by virtue of the attachment under which 
said demand was made; and no other or farther demand 
for an account need be made by such officer while thus hold- 
ing the property, in case of such subsequent attachment. 

A demand thus made by the officer upon the mortgagee 
for an account, is sufficient, without designating the creditor 
who has made the attachment, the claim sued, the nature of 
the suit, or the court at which the writ is returnable. 
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HapLey v. RUSSELL. 
Individual liability — Suits against stockholders. 


Since the passage of chapter 1962 Pamphlet Laws, as- 
sumpsit, debt, or other action at law cannot be maintained 
against an individual stockholder in a railroad corporation, 
for a debt of the corporation, even though demand had 
been legally made upon such corporation, and proper notice 
given to such individual stockholder. 

And where there were other stockholders at the time the 
debt was contracted, a bill in chancery cannot be main- 
tained against such individual stockholder alone, for such 
debt of said corporation, but those against whom such 
stockholder would have a remedy over for contribution, 
must be made parties with him. 





MELCHER v. FLANDERS, ET ALS. 
Writ of entry — Pleading. 


f One who enters under a deed of warranty, is presumed 
4 to enter according to his title and to claim a fee in the land. 
Under a plea of nu/ disseizin, the defendant cannot defeat 


the plaintiff's right to recover in a writ of entry, by show- 
A ing an estate for years in himself; he can avail himself of 
if that defence, only under a plea of non-tenure special. 

bei’ 
ii 


Bryant v. BowEN. 
Limitation of costs — Set-off. 


Costs will not be limited in a judgment upon the report 
of an auditor, in which he allowed more than $13.33 of the 
plaintiff's account, but also allowed, solely upon the testi- 
mony of the plaintiff, an offset sufficient to make the bal- 
ance due the plaintiff less that $13.33. 


CARPENTER v. CUMMINGS, ET AL. 


Waiver — Attachment — Mortgage — Measure of damages. 





Voluntary declarations of a mortgagee of personal prop- 





4 ’ erty are inadmissible to show a waiver of his rights under 
tr the mortgage in favor of a creditor of the mortgagor who 
Pr has not acted upon the faith of such declarations. 
; A bona fide mortgagee of a yoke of oxen which were at 
ih the time of the execution of the mortgage in the possession 
tt 
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of the mortgagor, will hold them as against a previous at- 
tachment, if he merely knew, when he took the mortgage 
that they had once been attached, but had no notice that an 
attachment was still subsisting. 

And an assignee of such mortgage will also hold them 
although he knew at the time of the assignment that the 
attachment was claimed to be still subsisting. 

When an officer is liable in trespass to the assignee of a 
mortgage of personal property, for taking such property 
on an execution against the mortgagor and holding it until 
the assignee paid the amount of the execution and officer's 
fees, the measure of damages is the amount paid and inter- 
est and reasonable compensation for any trouble to which 
the assignee was subjected in obtaining the restoration of 
the property. 

Coos County. 


RvusseEuu v. Dyer. 
Notice of sale on execution. 


A failure to comply with any of the substantial require- 
ments of the statute, providing for the appraisal or sale of 
a debtor’s lands on execution, will avoid the levy. 

An unincorporated place, if inhabited, and if the inhabit- 
ants are required to pay a tax, is a town: but not if it is 
taxed, and not inhabited. 

The words “ public place” must be construed to mean 
such places as, in comparison with others in the same town, 
are those where the inhabitants and others most frequently 
meet, or resort, or have occasion to be, so that a notice 
there would for that reason be most likely to be seen. 

The character of a town, and the situation and use of a 
place, and the amount of resort to it, if disputed, are mat- 
ters of fact fora jury. But if the facts are apparent, it is 
a question of law, what is a public place. 

Where the statute requires notice of a sale to be posted 
up in two of the most public places in the town, in which 
the property is situated, and the land is situated in a town 
which has but one public place, or in a place not incorpo- 
rated nor inhabited, the statute is inoperative, and no valid 
levy can be made. 
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KIMBALL v. SCHOFF. 





Construction of deed — Estoppel. 


ber of the lot, and added “ being the same farm on which 
the said K. now lives.” An island in the stream, opposite 

: to and nearest the farm, was not occupied by K. 

Held, The words were not restrictive, and the island 

passed. 

. S. conveyed, with warranty, to K., land claimed by his 
father, and after his father’s death purchased the shares of 
the other heirs. One of these was the wife of K., and she 
with her husband released all her right. 

Held, K. could not claim, against his own deed, the share 
of his wife; but that all the residue inured to him by 
estoppel. 


E 
! A deed of land upon a stream described it by the num- 


JOHNSON v. STONE. 


Officer's return — Justification. 


An officer, who had returned on execution, the taking of 
a yoke of oxen and a yoke, cannot be permitted to testify, 
on a trial in trespass, that he did not take the yoke. He 
may however be permitted to amend his return according 
to the facts. 

Without proof of authority from the father, a son has no 
more right than a stranger, to lend his father’s goods. 

A party cannot justify taking the property of a third 
person, as an assistant to a sheriff, unless it is in fact taken 
by the officer under his process. It is no justification of 
such taking, that the assistant supposed from the conduct 
of the officer, that the property had been attached. 


~ ie Se, aa 
—— = 
. 


Dewey v. STRATFORD. 
Abatement of taxes — Non-resident tax-payers. 


Non-resident tax-payers are entitled to the same reme- 
dies, for the abatement of an illegal or unjust tax, as resi- 
dents, upon complying with the requisitions of the statute ; 
and they may properly be holden to have complied with 
those requirements, if they have been guilty of no palpable 
and affirmative violations thereof. 
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Dewey v. WILLIAMS. 


Forfetture — Construction of grant. 


A forfeiture of a grant can only be taken advantage of 
by the grantor, and cannot be inquired into collaterally. 

When from the language used in a grant of a water 
power or privilege it is left doubtful whether the intention 
was to limit the use of the water, or only the quantity to 
be used, the court will favor the latter construction. 

A grant of a sufficient quantity of water to carry two 
run of stones in a certain grist mill, limits the quantity of 
water to be used only, but that quantity may be used for any 
purpose. 


FLING v. GOODALL AND HUTCHINS, TRUSTEES. 


Personal property — Trustee process — Continuing liability. 


In sect. 16, chapter 208, Revised Statutes, relating to the 
trustee process, the words “personal property ”’ include 
promissory notes and other choses in action, such as are 
enumerated in section 15 of the same chapter, and when a 
person summoned as trustee holds such notes, &c., due to 
the principal debtor, in pledge or as collateral security, a 
receiver should be appointed. 

H., who held notes payable to G. as collateral security 
for G.’s indebtedness to him, afterwards signed a guardian’s 
bond with G., at his request, which guardianship, from the 
nature of the case, would be likely to continue for a series 
of years, and it was agreed at the time that H. should hold 
said notes also as security or indemnity against any liability 
upon said bond. 

Held, That such agreement, if made bona fide, is valid 
and must be carried into effect, and that a creditor of G. 
cannot take such notes from the hands of H. by the trustee 
process, without first indemnifying him against his liability 
upon such bond, and the fact that H.’s liability upon the 
bond is contingent or remote, does not change the principle. 


CHASE v. DEMING, ET ALS. 
Abatement — Right to open and close — Damages — Estoppel. 


When, in assumpsit, the defendants plead in abatement, 
the nonjoinder of another as a defendant, and the plaintiff 


VOL, XXII. —NO. X. 39 
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replies that the promises declared upon were made with 
the defendants alone, and issue is joined thereon, the 
plaintiff is entitled to open and close to the jury. 

If the jury find for the plaintiff upon a plea in abate- 
ment, they must assess his damages; it is not in the dis- 
cretion of the court to refer the question of damages to 
another jury, or to allow the defendant to plead over. 

If a member of a partnership, at the time of a purchase 
of property for the firm in the ordinary course of the part- 
nership business, informs the vendor that the firm consists 
of H. and D., and the vendor, relying upon that information, 
brings an action against H. and D. as partners, for the 
price of the property, they will be estopped to maintain a 
plea in abatement for the nonjoinder of T. as a defendant. 


Strate v. Hopes. 
Defence to note — Immaterial evidence — Perjury. 


It is no defence to an action upon a note, that the plaintiff 
induced the defendant to sign the note by letting him have 
a note against one B., on which the plaintiff guaranteed 
payment before the note in suit should fall due. 

An affidavit of the defendant, falsely setting forth those 
facts upon a motion for continuance made by him at the 
first term, on the ground that he has a good defence, is im- 
material, and will not sustain an indictment for perjury. 


Vermont Supreme Court. January Term, 1860. 
Addison County. 


Kent v. LINCOLN. 
Defect in highway — Statute notice — Evidence — Declarations. 


This was an action against the town of Lincoln for dam- 
ages caused by the insufficiency of a highway. By a recent 
statute it is provided, that “no action shall hereafter be 
had or maintained for injuries received, or damages sus- 
tained, through the insufficiency of any highway, unless no- 
tice shall have been first given” to the selectmen of the 
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town, within thirty days of the occurrence of said injury 
or damage, and that satisfaction will be claimed of the 
town. The declaration contained no averment of such 
notice. On motion in arrest, — 

Held, the declaration is sufficient. The notice is not an 
essential fact in the description of the cause of action, 
which is complete, upon the happening of the injury. The 
action may be brought immediately and within the first 
thirty days; and if so, it is not very obvious that any good 
purpose could be served by giving any other notice, either 
before or after the bringing of the action. The suit itself 
seems to comprise all that is contemplated by the notice. 
Notice seems to be a necessary preliminary in the proceed- 
ings, where the action is delayed beyond the first thirty days, 
and as such may be required to be proved at the trial; or it 
may be regarded asa kind of limitation, within which some 
proceedings must be taken. But the question as to notice, 
where the suit is brought within the first thirty days, was 
left undetermined, for this was not a case of that character. 

Held, also, that in such cases it may be proved upon trial, 
that other persons have passed over the same road, about 
the same time, in a similar mode, and how the road affected 
them, or their carriages ; also, that the declarations of plain- 
tiff as to the state of his health and the difficulty of moving 
his limbs, where such things proceed from latent causes, may 
be given in evidence to the jury on his behalf, whether made 
to a physician, upon an examination of the case, or not, and 
although made a long time after the alleged injury, it being 
proved in the case that such defects or difficulties were pro- 
duced by defects in the highway, upon which point the plain- 
tif?s declarations, made after the transaction, are not evi- 
dence. 








































Morse v. Rarmo. 





Way — Dedication. 





Where the owner of a dwelling-house, and store contigu- 
ous, suffered the land adjoining both buildings to remain 
open and unenclosed for a great number of years, and in 
the mean time persons having occasion to pass to and from 
such store and dwelling were accustomed to pass over such 
land freely and without objection, it was 

Held, that such facts did not of themselves, amount to 
a dedication of the land to public use. 
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Mere use of land by all persons, for their own purposes, 
without obstruction or protest on the part of the owner, is 
not suflicient to create a right to such use in the publie, 
unless continued for the term of fifteen years, under such 
circumstances as to be presumptive notice to all having an 
interest in the land, that the use is claimed on the ground 
of right. This will be fairly to be presumed where the 
right of free use is exercised for the term of fifteen years 
without interruption, unless there is something in the na- 
ture or character of the use, which indicates that it is by 
the permission of the owner, and for his own convenience, 
without evincing any intention to make a permanent dedica- 
tion of the same to the public use. The facts in the present 
case seem to be, more or less, of the latter character. 


STaTeE v. HARTIGAN. 
Rape. 


This was an indictment, in two counts, charging in one, 
the crime of rape, and in the other, an assault, with intent 
to ravish. The respondent was convicted of the minor 
effence, notwithstanding the admitted fact that he accom- 
plished his full purpose in having scxual intercourse with 
the woman, upon the ground that after the assault the 
woman yielded to his desires. 

Heid, that however improbable such a state of facts may 
be regarded, it is nevertheless supposable, and, being matter 
of fact, the judgment cannot be arrested upon the ground 
that the jury were suffered to convict of the less offence 
upon this ground. 

But on account of the peculiar circumstances of the case, 
it was remanded to the county court, for sentence, on the 
ground that the court try ing the case would more justly ap- 
preciate the character of the assault and the enormity of 
the offence. 


Firts v. WHITNEY. 
Deposition — Service of citation. 


A citation to the adverse party, to attend the taking of 
a deposition, cannot be served by reading only. The stat- 
ute, in terms, requires that such service should be made by 
copy, and the court cannot, if they would, sanction a differ- 
ent mode of service, which they might deem equivalent. 
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The provision for giving personal notice to the adverse 
party of the taking of depositions, by the magistrate taking 
the same, has reference only to notice, viva voce, given in the 
presence of the party, and could not be extended to the 
reading of a citation, by an officer, without altogether con- 
founding the two modes of giving notice, orally, and by 
citation. 


Rutland County. 
LINCOLN v. BUCKMASTER. 
Contracts of lunatics. 


In this case the facts found were that the defendant was 
insane upon the subject of trading in horses, and generally 
insane in regard to the value of property, and incompetent 
to transact ordinary business with prudence and judgment, 
and that the plaintiff was so informed by the defendant’s 
family. He nevertheless refused to credit the information, 
but blindly and rashly persisted in trading with defendant, 
and in assisting him to trade with others, chiefly, as it 
seemed, for the probable advantage of such other persons. 
But it was found that he acted in good faith, but that his 
services were of no benetit or advantage to the defendant. 

Held, that the contracts of lunatics are not binding, as 
such, but that when fair and just, and fully executed on both 
sides, courts of equity will not interfere to set them aside, 
especially when the parties cannot be placed in statu quo; 
nor will courts of law allow the lunatic to recover back 
what he has paid under the contract, without restoring what 
he has received. The contracts of lunatics are treated, in 
this respect, very much like those of infants, and they are 
liable for necessaries, for themselves and families, and for 
all property which they have received, which was apparently 
suitable for them, and where there was no want of care 
and prudence in the owner of the property, in putting it 
into their control. 

But this is rather upon the ground of their having taken 
and put the property to their use, without the fault of the 
owner, and that it has become impracticable to restore the 
property. This is done much upon the same ground that 
junatics are made liable for their torts, because their friends 
and family should have restrained them. 

But in such case, if the owner of property unnecessarily 
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leaves it exposed to the lunatic, when he has knowledge, or 
just reason to know, of his condition, he cannot recover 
for any injury committed upon the property. He may pos- 
sibly recover in such case even, for any actual benefit the 
lunatic may have received from the use of the property. 

So, too, after one is informed of the lunatic’s condition, 
and blindly and rashly continues to deal with him, and to 
help him into transactions from which no benefit results to 
the lunatic, he must be content to bear the loss of his own 
services, and of any advances thus made to the lunatic, as 
the law will not suffer any recovery against the lunatic for 
such cause. 


BritNAuu v. SanatoGa & WHITEHALL RatLway Co. 


Variance — Common carrier — Deposition. 


Courts of error will not ordinarily regard questions of 
variance between the pleadings and proof on trial, which 
were not brought to the notice of the court below, and es- 
pecially when they are merely formal, and might have been 
readily cured by amendment, and will not affect the conclu- 
siveness of the judgment as a bar to future litigation. 

Common carriers receiving packages or parcels of goods 
are bound to regard the marks upon them, which must be 
considered as indicative of their ultimate destination, and 
they should therefore deliver them to the next carrier on 
the line, in order to discharge their duty. 

The owner of goods delivered to a carrier for transpor- 
tation cannot recover of the carrier, without proving negli- 
gence, or breach of contract on his part. But this proof 
being of a negative character, he is only required to give 
such proof as may be in his power. He should prove that 
he did not receive the goods, and that they did not reach 
their ultimate destination. And although this may leave it 
uncertain in what portion of the line the loss eccurred, it 
is regarded as sufficient to put the defendant, who is shown 
to have received the goods, upon his defence, and to require 
of him to show that he performed his duty in regard to the 
undertaking. This is much more in the power of the car- 
rier than of the owner of the goods. 

The statutes of this State do not provide any mode by 
which the adverse party can take a duplicate of the depo- 
sition, to be used on his part, in the event of the party tak- 


OTM + > w 






























Supreme Court of Vermont. 615 


ing, not offering it. He must take the deposition anew, if 
he desires to have it in his power to use it. 


Propate Court v. THe Executor or JAMES Porter. 
Practice— Continuance—A ffirmance of judyment as of former term. 


This was a suit against the testator, as surety upon the 
administration bond of one Reed. It was heard at the last 
term of the court upon pleadings, presenting the merits of 
the defence, as the declaration then stood; and it was then 
decided that the plaintiff could not prevail, for the reason, 
among others, that no proceedings had been taken in the 
probate court, with a view to charge the bail, which the 
court regarded as an indispensable prerequisite to any suc- 
cessful suit upon the bond. The court were then ready to 
affirm the judgment of the county court for the defendant. 

But upon motion of the prosecutor’s counsel, time was 
given to amend the declaration, which was expected to be 
done before the March term of the county court, 1859. 
That time expired and nothing was done. At the general 
term in May, at Burlington, a further time of sixty days 
was given for that purpose, which expired without any 
action being taken; since which time the prosecutor has 
deceased. We are now asked to continue the cause, to 
give time for administration to be taken on the estate of 
the prosecutor, which wil! draw the administration of three 
estates into this suit. This course is objected to by the 
executor, the defendant, and we are asked to affirm the 
judgment, as of last term. This is not uncommon when it 
is deemed proper to preserve the rights of parties, as they 
existed at a former term, some of the parties having since 
deceased. We think there is no occasion for further delay 
in this case. 

The clerk will therefore enter “judgment affirmed” upon 
the docket of last regular term, and erase the entry allow- 
ing the plaintiff to amend, and treat the entries upon the 
dockets of the subsequent terms as mis-entries. 


SaratoGa & WHITEHALL RalILway v. BRITNALL. 
New trial — Newly discovered evidence. 


This is a petition for a new trial on the ground of newly 
discovered evidence. There seems no question but the evi. 
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dence is newly discovered, and is of such a character as 
the party was not bound to expect he might have found, so 
that he would not be fairly chargeable with neglect for not 
having sooner discovered it. The objection to the testimony 
seems to be of the opposite character, that it is so unusual 
and singular in its minuteness, as well as the source from 
which it comes, that it could not be expected to gain credit 
with a jury. In addition to this, the general character of 
the witness for truth is impeached. 

Under all these sources of doubt we could not regard 
the testimony as so far decisive of the case as to justify a 
new trial upon that ground. New trials are not to be 
granted for newly-discovered evidence, unless it be of such 
a character as to relieve the case of all probable doubt. 

Petition dismissed, with costs. 


PuEtps, DonGe, & Co. v. Conant. 


Practice — Error — Admission or rejection of evidence under 


specification — Statute of frauds. 


The admission of evidence merely irrelevant, but which 
is not calculated to mislead the jury, or in any way to 
prejudice the objecting party, is no ground of reversing 
judgment upon writ of error. 

It is discretionary with courts to require the plaintiff to 
give a specification of his claim before trial, and in what 
form, or to what extent. They may also require, or allow, 
amendments in such specifications, at discretion, so that the 
admission of evidence not within the specification could 
scarcely be regarded as error, although it might be ground 
of granting a new trial, for surprise. But the rejection of 
evidence, as not coming within the specification, which in 
fact did, would be error. 

The promise of the defendant to accept the draughts of 
a third party, to be drawn in consideration of goods fur- 
nished by plaintiffs to such party, is a collateral undertak- 
ing within the statute of frauds, and cannot be enforced 
unless in writing. 

STRONG v. ADAMS. 
Trespass to personal property — Owner and pledgee. 


The owner of personal property in possession, who 
pledges the same to secure a debt, due at the time, cannot 
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maintain trespass against a stranger for taking the same 
from the possession of the pledgee. before the debt is paid. 


Dovua.ass v. WHITTEMORE. 
Contract — Right to use of mill-pond. 


One owning a grist-mill and saw-mill, sold and conveyed 
the former, reserving the right to the use of the water for 
his saw-mill, when the water was above low-water mark, 
designated by the top of a certain stump in the mill-pond, 
“so as not to impair the right of the grist-mill in any way 
or manner.” 

Held, that this did not preclude the owner of the saw- 
mill from taking water from the mill-pond at a point below 
the line of low-water mark, provided the water was, at the 
time, above such line, and it was done in such a manner as 
not essentially to impair the utility of the use of the water 
by the grist-mill. 


KAULBACK v. PACKER. 
Partnership — New England Protective Union. 


The New England Protective Unions are partnerships, 
and all the partners liable for such debts as are contracted 
in conformity with the articles of association. 

The provision, in such articles, that the business shall be 
done upon a cash basis, seems to refer to the buying and 
selling of goods, and not to the borrowing of money. 

There being no provision for raising a capital among the 
partners, and it being impossible, in the nature of things, 
to conduct trade in buying and selling goods upon a cash 
basis, without capital, it seems to result, of necessity, that 
it should be raised upon the credit of the partnership, un- 
less some other mode is provided. 

Under these circumstances, when such union passed suc- 
cessive votes to borrow money, and the plaintiff from time 
to time furnished money to buy goods, by request of the 
agent and directors, it was 

Held, that the members of the association were bound to 
refund it, on the ground of acquiescence, and of an implied 
notice that such course must, and would, of necessity, be 
pursued, if the business were begun, or continued, which 
seems to have been the purpose and design of the associ- 
ation. 
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STEARNS v. STEARNS. 


Statute of limitations — Evidence of agreement not to set up, given 
under replication of actio accrevit. 


Hit An agreement, by the debtor, not to take advantage of 
the statute of limitations, in reliance upon which the cred- 
itor suffers the time to elapse by which the debt would be- 
/ come barred under the statute, is good evidence under the 
ie ordinary replication to the statute, that the cause of action 
1 did accrue, ete., and need not be replied, by way of estoppel. 
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Foor & Hopces v. RutLanp & WASHINGTON RAILWAY. 


| Principal and agent. 
P g 
Abs Where one railway company is leased to another railway 
\ company, with the right to use the name of the former com- 


pany, in any way which should become necessary, at their 
Hi own risk and costs, if the lessees bring a suit in the name 
Hi of the lessors, or in the name of a party apparently repre- 
| senting the lessors, and employ counsc!, who give credit to 
i the lessors, they are liable to such counsel for their services. 








ts RoutLtanp & WasHInGcton Raitway v. THe BANK OF 
MIDDLEBURY. 
Trover — Railway bonds — Special damage. 


if | In an action of trover for railway bonds, it is competent 

t for the court to allow the defendant to return the bonds 
A isi into court for the plaintiff, and pay the costs then accrued ; 
pit and to grant a rule upon the plaintiff to accept the same, 
Pe. and discontinue his suit, or proceed for special damages, 
kal at the peril of costs. This is the general rule, in all ac- 
tions of trover, where the property is offered to be re- 
turned, in specie and without deterioration, or such delay 
as to render it essentially less useful to plaintiff, and when 
the taking or detention was in good faith. 

If special damages are claimed, in an action of trover, 
they must be specifically and particularly alleged. 

The loss or detention of money, or securities, which are 
its equivalent, is not the ground of claim for special dam- 
age, unless the securities, in the mean time, have depreci- 
ated. And in such case it could not be claimed as special 
damage, if the securities were the bonds of the party, un- 
less, at the time of the conversion, they were above par. 
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Smita v. Houuister. 
Slander. 


In an action of slander the plaintiff is required to prove 
the speaking of the words substantially as alleged in the 
declaration, or so many of the words as constitute the sub- 
stance of the charge, and it is not sufficient to prove the 
same charge, made in equivalent words. 


Lyon & Georce v. BAGLey. 
Payment by note — Lex loci contractus. 


Where an account is contracted in the State of New 
York, by a citizen of this State, on behalf of a partnership 
of which he is a member, and the creditor comes into this 
State for payment, and the acting partner gives him a note, 
signed with the name of another partnership of which he 
is also a member, payable at a bank in the State of New 
York, it is the same, as to presumptive payment, as if the 
note were signed by the partnership name of the debtors. 
Its effect as payment is to be determined by the law of the 
State where the original contract was made, and by that 
law the note of the debtor, given for a pre-existing debt, is 
presumptively only collateral to the debt, and, failing of 
being paid at maturity, the creditor may sue upon the origi- 
nal debt. The rule is the same when the note of a third 
person is given for a pre-existing debt, and it will make no 
difference that a portion of the debt bears date of the day 
of the date of the note. It will all be treated as an entire 
debt, and as existing before the date of the note. 


Rosinson & Caurcu v. MILLER. 
Payment by note — Lex loci contractus. 


Where an account is contracted in the State of New 
York, and the creditor comes into this State and takes the 
note of a third party for the amount of the account, paya- 
ble at a bank in this State. the note is to be governed by 
the law of this State, but its effect upon the amount, in re- 
gard to payment or discharge, must be determined by the 
law of the State of New York, which will control these in- 
cidents in the original contract. 
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Rice v. ANDREWS. 
Sheriff's sale on execution — Auction — Condition precedent. 


Where a sheriff sold articles of personal property at pub- 
lic auction, upon execution, in pursuance of previous adver- 
tisement, and at the same time and place offered other arti- 
cles of a similar description for sale at auction, which were 
purchased by the defendant, there being no other objection 
to the fairness of the sale, except that it was not disclosed 
to the bidders that the latter articles were not taken upon 
execution, and the bidders therefore supposed they were, 
they being in fact the property of the sheriff, — 

Held, the sheriff might nevertheless recover the price. If 
neither the debtor nor creditor in the execution complains of 
the proceeding, it is not competent for a stranger to avoid 
his purchase on that ground. 

When in such sale it was announced, at the beginning, 
that all purchases above ten dollars would be upon a credit 
of sixty days, “upon giving notes with approved indors- 
ers,’ — 

Held, that the giving the requisite note was a condition 
precedent to the credit. 


Carruti v. TIGHE. 
Practice — Appeal from justice. 


Where after an appeal is taken from the decision of a 
justice, he temporarily leaves the State and does not return 
before the term at which the appeal should be entered, and 
the appellant enters the appeal, with defective copies, it is 
competent for the court to order a continuance to enable 
the appellant to perfect his copies, notwithstanding a mo- 
tion to dismiss. 


Bennington County. February Term, A. D. 1860. 
Practice. 

By a statute of this State exceptions to the decisions of 
the County Court are required to be filed with the clerk of 
the court within thirty days of the rising of the court, 
and may then pass to the supreme court for revision. 

Held, that where a term of the Supreme Court intervenes 
before the expiration of the time allowed for filing excep- 
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tions in the County Court, the party is nevertheless entitled 
to the full thirty days for filing exceptions, and they will 
pass to the next term of the Supreme Court thereafter, un. 
less the Supreme Court is in session at the time of the filing, 
in which case they pass directly into that court, and will be 
continued for hearing. 


MeacuaM v. Dow. 
Illegal contract — Sale of office. 

A contract by a United States mail-agent to resign his 
office, and use his influence to have another person ap- 
pointed in his place, such other person giving his note for 
half a year’s salary, in consiveration of the resignation 
and influence to further his appointment, is illegal and void, 
and the note cannot be e:.foreed, the trausaction being vir- 
tually the sale of an office. 


Ropinson v. THE Executors or Ropinson,. 
Appeal from commissioners on insolvent estate. 


The appeal from the decision of the commissioners upon 
an insolvent estate may be taken from the decree of the 
Probate Court accepting and establishing the report of the 
commissioners, as, until that decree, there is nothing of re- 
cord in the Probate Court from which an appeal can prop- 
erly be taken. 

It is not indispensable in such case, that the motion for 
the appeal should state the specific grounds for the appeal, 
if they sufficiently appear in other papers filed in the Pro- 
bate Court, as the foundation of the appeal, and assigning 
the reasons therefor. The twenty days allowed for taking 
the appeal, in such cases, are to be reckoned, exclusive of the 
day on which the decree is rendered. The appeal may 
be taken at any time before midnight of the last of the 
twenty days. 

But when it was shown to have been done between the 
hours of eleven and twelve, Pp. M., of the last day, by leav- 
ing the papers at the dwelling-house of the judge of pro- 
bate, which were filed by the judge, as of the day follow- 
ing, — 

Held, that it was to be presumed that the papers did not 
come to the knowledge of the judge until the day of the 
filing. For if they had been brought to his knowledge on 
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the day they were left, although at an unusual hour, it was 
nevertheless his duty to have filed them, as of the day on 
which they were left, which would have made the appeal 
valid. 
GRAY, ET ALS. v. Day. 
Contract. 


Where defendant bought a quantity of hardware, in 
sacks, with liberty to return the sacks, or keep them, at a 
price named, and there was no offer to return them in two 
years. — 

Fle/d, that it was the duty of defendant to have returned, 
them in a reasonable time, and, not having done so, he is 
liable for the stipulated price. 


Esty v. Love. 
Replevin — Goods attached on debt of another. 


Where plaintiff! owns property attached upon the debt of 
another, he may maintain replevin against the officer and all 
his assistants jointly, including the creditor, if he direet or 
assent to the attachment. In such case the officer is a 
mere tort feasor, and has no claim to be sued in his official 
character. 
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Queen’s Bench. 
Wren v. Toe Eastern Counties RAILway. 


Railway carriers — Usage — Reasonable time. 


The plaintiff sent a quantity of fish, by the defendant’s 
railway, from A to B, paying the rate charged for goods. The 
defendants gave a “ fish consignment note,” which stipulated 
for a conveyance within a reasonable time. The course of 
business on the railway was to send the fish truck on with 
the passenger train, which usually arrived at B, at eight 
o'clock in the forenoon. On this occasion the fish truck 
was, by some accident, not sent on by the passenger train, 
but went with the goods train, which arrived at eleven 
o'clock, A. M., too late for the market. 
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Held, that the “ reasonable time’ would be ascertained 
by the usual course of conveyance, and that the defendants 
were liable for not delivering by the early train. 


TUCKER v. TARRANT. 


Husband and wife — Deed of separation — Liability of the husband 
to support the wife after her breach of covenant. 


This was an action for the board and lodging of defend- 
ant’s wife and child for forty-seven weeks, at l4s. per week. 

The facts proved were, that after the marriage and birth 
of the child, the defendant and his wife being unable to live 
together, a deed of separation was executed, under which 
the plaintiff, the wife’s father, was trustee. The deed con- 
tained a covenant by the defendant to pay to the plaintiff 
£60 per annum for the benefit of the wife and child, pro- 
vided that if the wife should commit adultery, or molest or 
disturb the husband to compel him to live with her, or sue 
for restitution of conjugal rights, the payment was to 
cease, and the deed to become void. There was evidence 
that in 1851 the wife did molest the defendant, and that the 
plaintiff was cognizant of it, and the deed of separation 
was thereby rendered void and the payment of the £60 per 
annum ceased. In 1856 an order of the parish magistrates 
was passed for the payment of 8s. per week by the defend- 
ant for his wife’s support. That amount was regularly 
paid to the clerk of the parish guardians, down to April 14, 
1858, but the clerk embezzled £13 of the money. 

The jury found specially that the wife was living apart 
from her husband without her fault, and that she had no 
maintenance of her own, that neither the wife nor the plain- 
tiff knew that the £13 embezzled had been paid over by 
the defendant, and that 14s. per week was the proper sum 
for the allowance by the defendant to his wife under the 
circumstances. A verdict was thereupon entered for the 
plaintiff, for £32 18s., the full amount claimed, reserving leave 
to the defendant to move to reduce it by the £13. The 
defendant moved for a new trial, and to reduce the verdict 
by the £13. 

Held, that the deed of separation, so long as it was in 
force, released the defendant from any implied liability to 
maintain his wife. But the efficiency of the deed depended 
on the covenant, and the breach of that put an end to the 
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deed. The parties were then remitted to the same condi- 
tion as if the deed of separation had not been entered into, 
and the defendant became liable to support his wife as if 
nothing relative to the deed had ever happened. Motion 
for a new trial therefore refused. 

But Ae/d further, that the rule nzsz, reducing the damages 
by the £13, should be granted. 


Surc.Liere v. Surveyors or Higuways or SOwWERBY. 


Footway — Lrook — Stepping stones — Alteration. 
Appeal against a conviction for wilfully obstructing a high- 
ray. It appeared that there was a footway across a brook 
by means of fourteen stepping-stoues, and through the ap- 
pellant’s estate, which adjoined the brook. The highway 
surveyors reduced the number of stepping-stones to eight, 
increased their height, and placed flags on the top of them, 
forming a kind of bridge, for the public convenience, whereby 
the traffic on the footway was increased, to the annoyance 
ef the appellant, who thereupon resisted the surveyor’s act, 
by causing the flag-stones to be removed. For such removal 
the justices convicted the appellant upon an information by 
the surveyors. 

Held, that putting down flags upon higher stepping-stones 
was an act of trespass, and enlarged the public right, and 
that the conviction must therefore be quashed, and the over- 
seers must repair the way across the brook with stepping- 
stones as it formerly stood. It could not be contended, 
(say the court,) that a permanent bridge could be erected 
over the brook, and yet the placing of flag-stones on the 
stepping-stones is of that nature. 


HEALING v. CATHRELL. 


Pawnbroker — Loss of pledge by neglect. 


Appeal against a conviction by a magistrate under the 
Pawnbroker’s Act, 39 and 40 Geo. IIT. c. 99, for improperly 
refusing to restore a pledge on the money being tendered. 
The pledge in question was deposited by the pawnbroker in 
a strong room, in a house of which there was no one to take 
care, and no person slept on the premises. The house was 
entered at night, the room broken open, and the pledge 
stolen among other property. The magistrate was of opin- 
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ion that it was not safe to keep such property in such a 
building without having a person to guard it at night; and 
that it was a case of loss by default and neglect on the 
part of the pawnee within the meaning of § 24 of the act. 
Cocksurn, C. J.—A pawnbroker has a large amount of 
valuable property belonging to other people, and it is his 
duty to take such care of it as a prudent person would of 
his own property. In this case the pawnbroker leaves it in 
a room on premises unguarded at night except by the ordi- 
nary means of bolts and locks. Can any one doubt that 
this is an act of default and neglect, on the part of the pawn- 
broker, of the property entrusted to his care ? 
The rest of the court concurring, conviction affirmed. 


REGINA v. INHABITANTS OF SELBORNE. 
Settlement of a pauper — Emancipation of a minor. 


Held, that a minor by entering the metropolitan police 
foree as a constable, where he remained until his marriage, 
at which period he was still a minor, did not become eman- 
cipated from parental control; and that therefore his set- 
tlement was unchanged by this act. 


Perrins v. MARINE AND GENERAL TRAVELLER'S INSURANCE 
ComPaANY. 
Insurance — Imperfect statement in policy. 


A policy of insurance against accidents provided that if 
any statement or declaration in the proposal for effecting 
insurance were untrue, or if the policy were obtained by any 
misrepresentation, concealment, or untrue averment what- 
soever, or if any false or fraudulent claim should ever be 
made thereunder, or if during the continuance of the policy 
the insured should follow any other business or occupation 
than that specified in the proposal, whereby, according to 
the rates of the society, he would become chargeable with 
a higher rate of premium than that paid, without first ob- 
taining permission, &c., the policy should be void. In an- 
swer to a question as to name, residence, and profession or 
occupation, the plaintiff's proposal stated, “ A. B. Perrins, 
Esq., Saltley-hall.” The name and residence were correct, 
and it was not shown that the party was not an esquire; 
but he also carried on the business of an ironmonger at 
Dudley, a different place. It was not contended he had 
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broken the conditions of the policy in any other respect; 
and the same amount of premium was paid as would have 
been charged if the plaintiff had been described as an iron- 
monger. : 

Held, (Cocksurn, C. J., dubitante,) that the policy was 


not avoided, the statement not being untrue, though imper- 


fect. 


Witutams v. Lake. 
Statute of frauds, § 4— Guaranty. 


It is necessary to satisfy the fourth section of the statute 
of frauds that the name of the person to be guaranteed 
should appear on the note or memorandum signed by the 
party to be charged therewith. Although it is not neces- 
sary that both parties should sign the memorandum to 
satisfy the requirements of the act, yet it is absolutely 
essential that both names should appear upon it. 


HALFHEAD v. SHEPPARD, ET AL. 
Devise — Remainder. 


A, by his will, devised his estate to his wife for life, and 
directed that after her death his brother (in case he should 
survive his wife) should share his estate amongst his chil- 
dren, as they severally arrived at twenty-one years of age, 
and that (in case his wife should survive his said brother) 
she should, by her will, devise his estate amongst his said 
children in the fairest way she could. A died, and his 
widow survived all the children. 

Held, that wpon the death of A the testator, the remain- 
der, subject to the life-estate of the widow, vested in the 
heir-at-law, liable to be divested if the children had sur- 
vived the widow. 


REGINA v. THE JUSTICES OF LEICESTERSHIRE. 
Sunday —Time for taking recognizance. 


An act of parliament provides that if, in certain cases, 
either party appeal, he shall give notice thereof within four- 
teen days of the granting of the order appealed from, and 
shall, within two days of giving such notice, enter into a 
recognizance to try his appeal. Plaintiff gave notice on 
Friday, and on Monday offered to give the recognizance, but 
the magistrate refused to take it. 
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Held, (in affirmance of Peacock vy. The Queen, 2 C. B., 
N. S.,) that where a statute gives a particular time for doing 
a particular thing, Sunday, unless expressly excluded by 
the statute, counts as one of the days specified, and must be 
regarded in construing the act like any other day; and that 
therefore the magistrate’s refusal was correct. In matters 
of procedure before the courts a different rule obtains, 
under an old rule of court. 















Bench. 


Morris v. BARRETT. 
Sunday. 


Held, that in cases of procedure, where by the order of 
court an act is to be done on or before a certain day, which 
falls on Sunday, the party, whose duty it is to perform the 
act, has the whole of Monday, as a general rule, to do it 
in. Cases arising under statutes are governed by a dif- 
ferent rule. 


Common 













Cox v. MITCHELL. 





International law — Action in foreign state and England for the 
same cause. 


The plaintiff, a merchant in Liverpool, brought an action 
in the United States against the defendant, an American 
subject, for the breach of a contract made in New York, 
for the purchase and sale of cotton. While this action was 
pending in the United States, the defendant went to Liver- 
pool; whereupon the plaintiff brought another action against 
him in England, arrested him, and he was held to bail. 

Held, on motion to stay the proceedings, and for the 
defendant’s discharge, that the court had no authority to 
grant such relief. 


















HIcKie v. REYNOLDs. 
Slander—Actionable words—Non-joinder of parties. 


This was an action of slander in which a verdict was ren- 
dered at nisi prius for the plaintiff; damages, 40 shillings. 

The defendant now moved to have the verdict set aside, 
and a nonsuit entered. It appeared, in evidence at the 
trial, that the plaintiff was a house-painter, and the defend- 
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ant a waiter. Their houses adjoined, and some altercation 
having on one occasion taken place, the defendant, as 
alleged in the declaration, said to the plaintiff, “ Your 
house,” meaning the plaintifi’s house, “is a bawdy house, 
and no respectable person would live init.” These words 
were not proved, as laid in the declaration; but the plain- 
tiff’s wife swore that the defendant said to her, “ You are a 
nuisance to live beside of, and your house is no better than 
a bawdy house.” In the first place, it was contended that 
the words were not actionable, the imputation being, not 
that the house was a bawdy house, but that it was no better 
than one; secondly, if the court should hold that the words 
were actionable, the plaintiff should be nonsuited, neverthe- 
less, because the words were addressed to the wife, and 
concerning her, and she was not joined as a party to the 
action. 

Kare, C. J—This is a very plain case. It is impos- 
sible not to see that the words here used imputed an 
indictable offence to the plaintiff; and it is equally obvious 
that what was said directly to the plaintiff's wife, imputed 
that the plaintiff kept a bawdy house. If the wife was earn- 
ing a living herself by such a disreputable pursuit, as the 
parties were living together, no jury would hesitate to con- 
vict the husband, if he were indicted for keeping a common 
bawdy house. 

The other judges concurring, rule refused. 


GREEN v. MacNaMARA, ET AL. 
Master and Servant. 


A master is not liable for the wilful act of his servant 
done contrary to his orders. 


HatTron v. KEANE. 
Dramatie copyright. 


The plaintiff, a composer of music, was employed by the 
defendant, the manager of a theatre, to compose, and did 
compose, a certain musical composition for the purpose of 
being performed, at and during, and as a part of, the repre- 
sentation of Shakspeare’s play of “Much Ado about 
Nothing ;” and the plaintiff alleged in his declaration that 
he had the sole liberty and right of performing the said 
composition, and that defendant, without plaintiff's consent 
in writing, first had and obtained, caused the said compo- 
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sition to be performed and represented at his, the defend- 
ant’s theatre, contrary to statutes 3 and 4 Will. 4, ¢. 15, 
and 5 and 6 Vict.,c. 45, &., wherefore he brought this 
action. 

The defendant pleaded that the alleged musical compo- 
sition was part of a dramatic piece adapted to the stage by 
the defendant, to wit, &c., with the aid of scenery, dresses, 
the alleged composition, and other music and accompani- 
ments; the general design of which representation was 
formed by defendant; and that defendant employed plaintiff, 
for reward paid to him, to compose the said musical compo- 
sition as part of the said representation and dramatic 
piece, and as accessory to the same, on the terms that the 
said musical composition should become part of such 
dramatic piece, and that the defendant should have the sole 
liberty of representing and performing the said musical 
composition, with the said dramatic piece and as an acces- 
sory thereto, and as part thereof; and that the alleged 
musical composition was composed by the plaintiff under 
and by virtue of the said employment, and on the terms and 
purposes aforesaid, &c. 

Held, on demurrer, that the plea was a good answer to 
the action. 


Law v. FARWELL. 


Bill of exchange—Indorsement to bank, in blank—Right of manager 
to sue tin his own name. 


The drawer of a bill of exchange indorsed it in blank, 
and handed it over to the manager of a banking company 
for the use of the company, and he sued upon it in his own 
name. 

Held, that there being evidence that the manager was 
generally the holder of bills for the company, with author- 
ity to sue, he might sue in his own name as indorsee of the 
bill. 


Dine.e v. Hare. 
Principal and agent— Warranty. 


Where the principal denies that he has authorized his 
agent to warraut goods, but the jury find that such goods 
were usually warranted, they are justified, in the absence 
of the agent, in finding that he was authorized. 
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Damages sustained by a dealer in consequence of selling 
goods with a warranty, in reliance upon a warranty by the 
person from whom he purchased them, can be recovered 
from the person who sold them to him, not being too 
remote. 


WALMISLEY, ET AL. v. MILNE. 


Fixtures, as between mortgagor and mortgagee. 


This was an action brought by the assignees of a bank- 
rupt to recover from the defendant certain articles alleged 
to be part of the bankrupt’s effects. At the trial a verdict 
was found for the plaintiff, with liberty to enter a verdict 
for the defendant. 

The iacts were as follows: Moore, the bankrupt, being 
owner of a vacant plot of ground, in 1853 mortgaged it 
in fee to one Oswald Milne, who, in August, 1858, sold it to 
the defendant, the mortgagee in possession. Moore became 
bankrupt in September, 1858. Subsequently to the mort- 
gage, and before the sale, in 1858, Moore, who had always 
continued in possession, erected various buildings on the 
plot of ground, and set up in these buildings the articles 
sought to be recovered in this action, which consisted of a 
steam-engine and boiler, hay-cutter, malt-mill or corn- 
crusher, and grinding-stones. The steam-engine rested on 
four iron beams, lying horizontally, the ends of which were 
built into the walls of the building. The beams and stone 
formed the bed of the engine, which was screwed to them 
by four large serew-bolts, one at each corner, with nuts. 
Upon the removal of the nuts from the screw-bolt, the 
engine might be removed without doing damage, either to 
the building or to the bed of the engine. The hay-cutter 
was in a small room adjoining the coach-house; it was 
fixed, and rested on the floor of the room, and was fastened 
by four screw-bolts, coming through the joists of the floor 
from the cellar beneath, with nuts to them. A bolt went 
through each foot of the machine. On removal of the 
nuts the hay-cutter could be removed without damage. The 
corn-crusher, or malt-mill, was fixed to two iron brackets, 
which were fixed to the wall by four screw-bolts. There 
were two iron plates on the outside of the wall to receive 
the heads of the bolts, which passed through the wall into 
the building. On taking the nuts off the bolts, the corn- 
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crusher could be removed with the brackets attached, or it 
could be unscrewed from the brackets, leaving them there 
The grinding-stones were in a room over the “eoach- house, 
the floor of which had required strengthening, and had been 
strengthened by means of two iron pillars from the cellar 
to the joists of the floor above, screwed to the joists, and 
two more iron pillars screwed to the floor of the ground 
story and to the joists of the floor on which the “erind- 
stones stood. By taking out the screws the pillars could 
be removed. The top stone rested on the bottom one. 
There was a beam in the room, and by means of a block 
and ropes the stones could be hoisted off their places 
there was a trap-door in the floor of the room, through 
which they might be lowered. The lower stone was placed 
in a wooden rim, on, and attached to the floor, which held 
it tightly. These articles were used in the bankrupt’s 
trade. He had also baths, and used the engine for the pur- 
pose of bringing up salt water from the sea. It was of 
six-horse power, and made so as to be capable of being 
removed from place to place, being complete in itself, so as 
to be removed without taking to pieces. 

Held, that, the evidence showing that the articles in ques- 
tion were firmly annexed to the freehold, for the purpose of 
permanently and substantially improving it, and not for the 
temporary purpose of a more complete enjoyment of the 
articles themselves, as chattels; and there being nothing to 
show an intention between the mortgagor and mortgagee 
that fixtures annexed subsequently to the date of the mort- 
gage should not pass as the mortgaged estate, they passed 
to the mortgagee, and so to the defendant. 

Verdict therefore entered for defendant. 


MUMFORD, ET AL. GETHING. 


Evidei: »e— Admissibility of parol evidence to show the application of 
ambiquous contract—Restraint of trade. 


M. and M., lace and muslin merchants, employed six 
travellers on different “circuits.” There being a vacancy 
on the “ Midland circuit,” the defendant applied to them for 
employment as traveller on that circuit. He was engaged, 
and started upon a journey before any formal agreement 
was entered into. A list of the places to which he was to 
travel was sent down to him, together with an agreement, 
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which he signed, whereby he agreed to enter into their 
employ at a salary of £50 a year, with the understanding 
that in the event of his travelling for any other house in 
the same trade, on the same ground, he should pay them 
£50. 

Held, that the understanding come to when the defend- 
ant entered into the employ, was an inchoate agreement, 
which was completed when the written agreement was 
signed ; 

That as the defendant might have been dismissed at any 
time, unless he signed the agreement, there was considera- 
tion for his so doing; 

That the meaning of the agreement was, that the defend- 
ant should pay £50 if he travelled on the same ground for 
any other house after leaving the plaintiffs ; 

That evidence showing to what the agreement applied 
was rightly admitted. (Macdonald v. Longbottom, 28 L. J. 
293, approved. ) 

And lastly, (ByLEs, J., doubting,) that the agreement, 
even without the parol evidence, was not bad as in restraint 
of trade, the restraint being limited to the same ground on 
which the defendant should have travelled for the plaintiffs. 





NOTICES OF NEW PUBLICATIONS. 


A Treatise oN Maritime Law: including the law of shipping; the 
law of marine insurance; and the law and practice of admiralty. By 
Tueoruitus Parsons, LL. D., Dane Professor of Law in Harvard 
University, ete. In two volumes. Boston: Little, Brown & Co. 1859. 


The work which Professor Parsons proposed to himself in undertaking 
to prepare the volumes now before us was an arduous and formidable one. 
He designed to embrace in one treatise the three great branches of mari- 
time law,—shipping, insurance, and admiralty. Upon the first two of 
these subjects, very able and exhaustive writers had preceded him. Ab- 
bott on Shipping, universally regarded as the standard, was a most learned 
and elaborate work ; and Arnould, Duer, and Phillips, on insurance, were 
works which had long claimed and received the praise and gratitude of 
the profession. 

But Abbott was an English book, and, notwithstanding its excellent 
American notes by Judge Story and Judge Perkins, could not supply the 
want of an American work on the same subject. Arnould was i Eng- 
lish. Duer was American, and was very philosophic, elaborate, and valua- 
ble, but it discussed entirely the general principles of the law of insurance, 
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without much reference to details or the practical application of theories, 
and was not such a book as a lawyer needed in the preparation of cases 
or for daily use in the settlement of questions coming before him. Phillips 
on Insurance had been for many yearsa most thorough, reliable, and proba- 
bly, to American practitioners, the most useful work on the subject. It 
comprised all the law, as the law stood when it was written, carefully di- 
gested and skilfully analyzed. But, although in subsequent editions it had 
been somewhat remodelled and much new matter had been added, twenty- 
five years had elapsed since it was first published, in which time many new 
decisions had been given, settling definitively, questions then still open, 
many elaborate discussions had been had from the bench, of points then 
vaguely understood, and many questions in the maritime law, altogether 
new, had arisen, which it must be difficult to introduce into an old work 
by recasting the text or in the form of notes. 

And thus, inasmach as Arnould and Abbott were English books, and 
Duer an exclusively philosophical one, and many years had elapsed since 
Phillips was first published, there was room, it would seem, for a new and 
separate work upon either shipping or insurance. And the case stood 
much the same with admiralty. To mention one thing only: the immense 
inland shipping which within thirty years had sprung up on our western 
lakes and rivers, the parallel of which was never kuown elsewhere, had 
developed new usages enough, and raised new questions of law enough, as 
it seems to us, to justify an author in beginning a new work upon either 
shipping, insurance, or admiralty. 

But it was not simply because a new book on any or all of these sub- 
jects would have been welcome, that the author commenced the present 
work. In addition to this, his great aim was to present the relative bear- 
ings of each of these subjects on the others, and to illustrate the princi- 
ples of one by those of the others. He believed them to be inter- 
dependent branches of one great stem, all so intimately connected in 
their origin, principles, and bearings that to be most advantageously con- 
sidered they should be considered in one treatise. This had never before 
been attempted. 

These volumes were begun eight years ago, with this view, and they 
ought to be, the author remarks, as a whole and in all their parts, an illus- 
tration of it. Of the manner in which Professor Parsons has performed 
his work, we can speak, in general, with the most unqualified praise. It 
is impossible fur us to speak of all those portions to which we would gladly 
call attention ; but it is sufficient to say, that the utmost care and atten- 
tion, in every particular, seem to have been bestowed upon it. ‘The first 
volume comprises Book I., and contains chapters on the history and 
origin of the law of shipping; the registry and navigation laws, — in 
which, pages 48-55, the author discusses the distinction between the 
English and American registry acts, the eflect of the transfer of a 
ship otherwise than by an instrument in writing recorded in the custom- 
house, and the constitutionality of the United States Act of 1850 respect- 
ing registry and the recording of transfers of vessels, affording a good 
illustration of the clear and forcible manner in which he deals with a sub- 
ject; the transter of a ship by sale; part owner ; the liabilities of owners 
generally ; bottomry and respondentia; the use of a ship by the owner; 
charter party; general average; stoppage in transitu; duties and powers 
of the master; seamen ; pilots, and material men, and their liens. The 
second volume comprises Book IL, on insurance, comprising chapters on 
what insurance is, and how it is effected; the interest of the insured; 
warranties; representation and concealment; premium; description of 
property insured ; risks covered by the policy; deviation; the termini of 
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the voyage and the risk; total loss and abandonment; general average ; 
vartial loss; adjustment; agents; and the rights of action and evidence. 
Book I1I., on the law and jurisdiction of admiralty, containing chapters 
on the extent of the jurisdiction of admiralty; the jurisdiction of the 
several courts of admiralty, in this country; foreign courts of admiralty ; 
the jurisdiction of the admiralty over proceeds in the registry ; the prin- 
ciples of admiralty jurisprudence; of seamen; of salvage; repairs 
and supplies; sale by order of admiralty; equity jurisdiction, and 
practice of courts of admiralty; and the law of admiralty in cases of 
tort and trespass; and Book IV., on the practice of admiralty, containing 
chapters on, proctors; beginning a suit in admiralty; mesne process; the 
claim, and other proceedings prior to the answer; the answer; amend- 
ments ; set-offs, and cross libels ; the trial, and its incidents; final process ; 
and appeals. 

Each volume contains an appendix, which alone occupy two hundred 
closely printed pages, and contain such matter as is needed for frequent 
reference and use, but is not elsewhere, we think, presented in so con- 
venient a form. They contain all the acts of Congress which any way 
relate to the subjects treated of in the body of the work, chronologically 
arranged, from the pilot act of 1789 to the act of 1356, regulating our 
diplomatic and consular systems, and the discharge and desertion of sea- 
men; the different statutes, by-laws, and regulations for the government 
of pilots and pilotage in New York and Massachusetts, with the tables of 
legal fees; the rules for the government of pilots, adopted by the super- 
vising inspectors in accordance with an act of Congress; the United States’ 
rules in admiralty, and the amendments thereto to the present time; the 
rules in admiralty of the District Court for the Massachusetts district ; 
and a collection of forms. 

The notes are very full, elaborate, and valuable, and contain a citation 
of cases from every conceivable source, including very many which have 
never reached the regular reports, and are now collected from legal pe- 
riodicals and other sources. Upon the preparation of this part of the 
work much more than ordinary care and labor must have been bestowed. 
The method adopted by Professor Parsons in his former works has been 
followed in this, of giving in the text a clear, continuous narrative of what 
the law is, unmixed with a consideration of the cases on which it depends, 
and of making in the notes a very full collection of cases, citing from them 
largely, comparing them, and discussing the points involved at length. 
For the purpose of determining many questions to which a lawyer's at- 
tention is called, notes thus prepared will be found sufficient ; in all cases 
they afford the readiest and best avenue to the reports, to which we must 
of course finally look for the decision of all legal questions. We think 
this method, for practical use, very much superior to the old one of dis- 
cussing some cases in the text, and referring in the notes simply to the 
names of others which are not discussed at all. 

Of the author of this work it is unnecessary to speak. His wide ex- 
perience as a commercial lawyer while at the bar, his distinguished reputa- 
tion as professor of law in the University at Cambridge, and his popularity 
as the author of previous successfal legal works, attest his preéminent fit- 
ness for the task he has here undertaken. His style is peculiarly at- 
tractive. No legal writer of our day expresses himself with greater 
elegance, clearness, or force. Some of his chapters on the law merchant 
are like polished arguments or finished essays. Much of his practice at 
the bar was in this department of the law; and, as it was always a favorite 
branch with him, much of his leisure at Cambridge has been devoted to 
it. As he has now given to the profession, in the present work, the result 
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of his unwearied labor, his careful research, and his wide experience, we 
trust that its success may be equal to its great excellence. 


A Law Dictionary, adapted to the Constitution and Laws of the 
United States of America and of the several States of the Union, with 
reference to the civil and other systems of foreign law. By Joun 
Bouvier. Ninth edition, revised, improved, and greatly enlarged. 
2 vols. Philadelphia: Childs & Peterson. (Smo, pp. 1437.) 

No lawyer's library is complete without a good law dictionary ; égnoratis 
terminis ignoratur et ars, saith my Lord Coke, and praises Littleton much 
for the accuracy and clearness of his definitions. The work before us is 
a very complete collection of legal terms and phrases, with precise and 
excellent definitions and explanations of their use and meaning. It con- 
tains a great deal of learning in an accessible form, which cannot be found 
so readily elsewhere, and is a most useful book of reference to the de- 
cisions of the courts upon the construction of the words and legal terms of 
the law. 

We do not attach so much importance to books of this class as the 
young practitioner, whose entire library consisted of a book of forms, an 
abridgment of Blackstone, and tivo law dictionaries; bat we wholly dis- 
sent from the opinion which pronounces them very well for students, but 
beneath the dignity of full-fledged lawyers. As we have already said, we 
think no lawyer’s library complete without one; and the repeated editions 
of this excellent work, published within a very few years, show that, in this 
matter, we only repeat the opinion the legal public have already expressed 
in a more substantial manner to the publishers. 


Reports or Cases argued and determined in the Supreme Judicial 
Court of Massachusetts. By Horace Gray, Jr. Vol. VII. Little, 
Brown & Co., 1859. 

The valuable services of Mr. Gray as a reporter are appreciated by all 
who have occasion to use the decisions of our highest judicial tribunal ; 
and of the new volume of his reports now before us, it is praise enough to 
say that its style does not fall below the standard of its predecessors. 
That portion of it which it is the reporter’s duty to prepare is not bur- 
dened with unnecessary matter, as is too often the case; but is brief, com- 
prehensive, and clear. Enough is given to secure a full understanding of 
the points taken by counsel and the points decided by the court, and no- 
thing more. In other respects it is enough to say that the book is pub- 
lished in Little, Brown & Co.’s best style, and deserves the attention of 
the profession and of the public. 

The volume embraces the decisions of the court at the fall terms of 1856, 
under the old system, for Middlesex, Bristol, Plymouth, Barnstable, Dukes, 
Nantucket, Essex, and Suffolk Counties. We can only, at the present 
time, hastily glance at some of the cases. On pages 21, 83, 210, and 563, 
decisions are given on the constantly recurring subject of boundaries. 
The case of Robinson v. The Fitchburg and Worcester R. R. Co., p. 92, 
is an action brought to recover damages for an injury occasioned by the 
defendants’ locomotive to a man engaged in delivering wood by the side 
of their track, and the decision by BigeLow, J., contains a comprehen- 
sive discussion of the law and evidence applicable to such a case. 

The cases of Rowell v. Lowell, p. 100, and Kidder v. Dunstable, p. 104, 
decide that a town is not liable to a person injured by the combined effect 
of a defect in a highway and the negligence of a third person. In the 
former of these cases there was evidence tending to prove that as the 
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plaintiff was passing out of the post-office building, in Lowell, to Middle 
street, she slipped from the steps (which were without the limits of the 
highway) to the side-walk, and there continued slipping until she fell and 
received the injury complained of, and that both the steps and the side-walk 
were covered with ice so as to be slippery and unsafe, and had remained 
so for more than twenty-four hours. Upon which evidence the defendants 
requested the court to instruct the jury that if the steps were in an unsafe 
condition, and she slipped from them and they caused her fall, she could 
not recover, although the side-walk might have been unsafe. The presid- 
ing judge refused the instructions prayed for, but charged the jury sub- 
stantially that if the plaintiff fill upon the side-walk from the combined 
effect of the unsafe condition of the steps and the like condition of the 
side-walk, she was entitled to recover for the injury sustained by her fall. 

In the latter case, the evidence tended to show that the highway at the 
time of the alleged injury was covered with a deep drift of snow for about 
forty rods, through which a path of five or six feet in width had been 
made. The plaintiff was passing in a sleigh on this path at evening, and 
met a one-horse sled, with stakes at its sides, driven by Ward Coburn. 
Coburn aud the driver of the sleigh both turned to the right upon the 
snow as far as each thought he could without upsetting, but the sleigh was 
upset and the plaintiff thereby injured. Coburn testified that he believed 
one of the stakes of his sled strack the top of the back part of the sleigh 
and overturned it. The defendants asked the court to instruct the jury 
that if they believed the accident was caused in whole or in part by the 
carelessness or negligence of Coburn, the plaintiff could not recover. 
The court declined so to rule, but instructed the jury that if they believed 
the accident was caused solely by said Coburn’s negligence, the plaintif 
could not recover. 

In both cases the jury found for the plaintiff; and in both the court 
sustained the exceptions and ordered a new trial. 

Rugg v. Parker, p. 179, presents the singular case of an amendment of 
the record of the Court of Common Pleas after the lapse of twenty years, 
the Supreme Court sustaining the amendment. Various decisions under 
the Practice Act of 1852 are given on pages 38, 184, 187, 190, 192, 267, 
338, 409,479, and 559. Robbins v. Rice, p. 202, decides that a levy of an 
execution for the possession of land, issued on a judgment ona writ of 
entry to foreclose a mortgage, gives no title against a bona fide purchaser 
without notice before the execution is recorded pursuant to statute 1848, 
¢. 144, nor against one who after such record acquires the title of such pur- 
chaser. This is a point hitherto unadjudicated, and the decision is 
important. 

A number of important insurance cases are given on pages 247-268. 
Barrows v. Bell, p. 301, is an action brought by one physician against an- 
other, of high standing, for a libel. Brigham v. Edmands, p. 359, is a suit 
successfully maintained against the Major-General of the first division of 
Massachusetts Volunteer Militia, for holding the regular annual encamp- 
ment of that body on the plaintiff’s close at Mount Wollaston, in Quincy, 
against his will. The powers of a majority of the Directors of a Manu- 
facturing Corporation are discussed in T'readwell v. Salisbury Manufactur- 
ing Co., p. 393. In Woodbury v. Obear, p. 467, the proper form of ex- 
aiining a medical expert on the question of insanity is briefly considered 
in the opinion of the Chief Justice. The law is laid down in his opinion 
substantially in accordance with the ground taken by Mr. Justice Curtis 
in his charge to the jury in United States vy. MeGlue, 1 Curtis 1, which 
has called forth severe criticism from the medival profession, and which 
forms one subject of an article in the last July number of this Magazine 
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We notice also, by the last volume of Fogg’s New Hampshire Reports, that 
the same point has been decided in the same way, and in opposition to the 
views in the article above referred to, by the Sup-eme Court of that State, 
in the case of Spear v. Richardson. In Parsons v. Trask, p. 473, a 
singular case of domestic servitude is declared illegal in Massachusetts. 
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Reports or Cases argued and determined in the Supreme Judicial 
Court of New Hampshire. By GreorGe G. Foca. Vol. 37—Vol. VI. 
by this reporter. Concord, N. H.: G. Parker Lyon. 1859. 

This volume contains the cases decided at the July term of 1858 for 
Hillsborough, Rockingham, Strafford, Belknap, Carroll, Saliivan, Cheshire, 
Grafton, and Coos counties, and those decided at the January term, 1859, 
for the counties of Merrimack, Iillsborough, and Rockingham, and thus 
shows a promptness on the part of the reporter worthy of all praise. The 
volume appears to be carefully and thoroughly prepared. It is well 
printed, and issued at Concord in good style. 

We have not had time fully to examine it, but the following are some of 
the cases which, in hastily looking it over, bave strack us as being of in- 
terest or importance. Abstracts of all of them, and, indeed, of all the 
cases in the volume, have, from time to time, as the decisions were made, 
been published in the Law Reporter. 

Spear v. Richardson, p. 23, is a sharply contested and entertaining horse 
case, and contains, as horse cases often do, a vast amount of law. ‘The de- 
fendant introduced the deposition of a witness, in which one direct inter- 
rogatory, as to the condition of the horse, was: “ Did he ever have a cough 
to your knowledge, and if so when, and what kind of a cough was it?” 
The point that this was leading was raised, and is discussed by SawyeEr, 
J., who says: “ The form in which it is put, looking to the whole question, 
is not such as to instruct the witness which way to answer it. If, from the 
first branch, ‘ Did he ever have a cough, to your knowledge ?’ it could 
be gathered that a negative answer to that part of the question was de- 
sired, the addition of the other branch, ‘ and if so, when and what kind of 
a cough was it ?’ would seem to indicate that an aflirmative was expected. 
The form of the question, ‘Did he ever have a cough?’ is no more sug- 
gestive of a negative than an affirmative answer, when considered without 
reference to tne subject matter of the inquiry ; at least, no more so than 
the form, ‘ Did he or not ever have a congh?’ ani in that form the ques- 
tion would not be considered as leading. 

Several depositions introduced by the defendant, it was admitted, were 
sealed up by the magistrate by whom they were taken, delivered by him to 
the defendant’s attorney, and by him opened before they were filed with 
the clerk. The plaintiff objected to their admission on this ground, but 
they were admitted. This was sustained by the Supreme Court. Saw- 
YER, J., says: “ The statute, which requires depositions to be sealed up by 
the magistrate, and so delivered into court, has, by a long and well-settled 
practice, received the construction that a delivery of the deposition, sealed, 
to the attorney in the cause is such a delivery into court as the statute 
contemplates. For this purpose he is held to be the proper officer of the 
court to receive and open the deposition. It would be requiring an idle 
ceremony to hold that the depositions must be placed in the hands of the 
clerk, that he may break the seal, and then permit him to pass it to the at- 
torney, without recording or copying, or any like proceeding, to secure it 
against improper alteration; and it would be quite as idle to sustain the 
objection that it has not been handed to the clerk before the seal was 
broken, when the only effect would be to subject the party to the trouble 
of having it re-sealed by the magistrate, and so delivered to the clerk, to 
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be immediately opened by him. It is stated to be within the recollection 
of members of the bar, now living, that the late Chief Justice Smith was 
accustomed to administer reproof to counsel because they had not opened 
their depositions immediately upon receiving them, instead of waiting to 
file them with the clerk, and thus cause delay in the preparation for trial.” 

A hypothetical state of facts was proposed to Dr. Dadd, who was ex- 
amined as a medical expert, and the question was asked, “To what— 
supposing these facts to be true—would you attribute the condition of the 
horse?” This form of interrogation was objected to; but the presiding 
judge admitted the question, and the Supreme Court sustain the ruling, 
Judge Sawyer Reeth, ces upon the impropriety of asking an expert, who 
had heard the evidence, what his opinion may be upon the case as shown 
by the proof, and the propriety of asking his opinion upon such a state of 
facts as the evidence tends to establish, hypothetically stated,—which he 
believes a long and uniform practice, in New Hampshire, has recognized 
as the correct method. 

In Goodrich v. Eastern Railroad Company, p. 149, which was an action 
of assumpsit brought to recover damages for an alleged injury to the plain- 
tiil’s mill and privilege in Portsmouth, occasioned by defendants in alter- 
ing their railroad structure across plaintiff’s pond, and throwing into the 
same a large quantity of earth, thereby displacing the water, the con- 
struction and effect of an important contract between the parties, and 
another between the plaintiff and the Portsmouth and Concord Railroad 
Company, are carefully considered. 

In Davis v. Davis, p. 191, it is held that a libel for divorce, for a cause 
that by law must continue to exist at the time of its being filed, is defective 
if dated before it is filed, on the ground that the libellant could not say or 
show that the cause for divorce continued to exist during the interval be- 
tween the date and filing of the libel. 

In Boston, Concord, and Montreal Railread Company v. Gilmore, p. 
410, the question arose whether the locomotive engines and the freight and 
passenger cars of a railroad corporation are liable to attachment when 
not in actual use, the position being taken that they were not, on the 
ground that the property owned by railroad corporations, and which 
is necessary for the discharge of their public duties, is vested in them 
in trust for the public; that the franchise of the corporation is the 
principal thing, to which the track, depots, engines, cars, and the like, are 
mere incidents, and that all these constitute one entire thing, so connected 
that the cars and engines, &c., cannot be severed from their connection by 
an attachment, or seizure on execution, and heid as security, or sold and 
applied, as personal property ordinarily may be, to the payment of the 
corporate debts. 

But the court deny the soundness of this position, and decide that such 

roperty is subject to attachment like other personal property. An 
elaborate opinion is delivered by Bett, J. 

The power of legislative bodies, and courts of law and equity to punish 
for contempt, and the manner in which such power should be exercised, is 
discussed in State v. Matthews, p. 450. 


Rerorts or Cases argued and determined in the Court of Queen’s 
Bench, and the Court of Exchequer Chamber, on error from the Court 
of Queen’s Bench. By Tuomas Frower Ettis and Coun Biack- 
BURN, with American notes by Henry Wuarton. Vol. VIIL, con- 
taining eases to Hilary Term and Vacation, 1858. Philadelphia: T. & 
J. W. Johnson & Co., 1860. 


As the Messrs. Johnsons’ common-law series of reports are published 
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simply as reprints, and not as forming a distinct series or selection 
of cases, they are very valuable, and almost indispensable to the Amer- 
ican lawyer. We have often commended them, and again take 
pleasure in doing so. They are much to be preferred to the English edi- 
tion, because of their cheapness, their neat and convenient form, and the 
notes to American cases by Mr. Wharton. There are serious objections 
to aseries of English selected cases, or a series containing all the cases in 
the regular reports arranged in a different order, or paged differently 
from the original order and paging; and we would rather pay the great- 
ly enhanced price of the regular English edition than be unable to refer 
correctly to page and volume, and be subject to the occasional annoyance 
of a long search through a heterogeneous series to find cases properly 
cited from the original. But the present series is not open to this objec- 
tion. Each volume contains all the cases of the corresponding English 
volume, and no more, and the original paging is carefully preserved, so 
that all references to one edition are correct for the other. We rejoice that 
the English reports are now accessible on this side the water at so reason- 
able a cost and in so correct a form. 





Common Bencn Reports. New Series, Vol. IV. Containing cases 
argued and determined in the Court of Common Pleas and in the Ex- 
chequer Chamber from Hilary Vacation, 1857, to Trinity Term, 1858. 
By Joun Scort, Esq., with American Notes by Henny Wiarton, 
Esq. 

This volume is one of Messrs. Johnsons’ reprints, and the foregoing re- 
marks apply to it. 


Ruces, Orpers, AND ReGurations for the High Court of Admiralty 
of England. With forms and tables of fees. Published by authority 
of the court. London. 1859. 

We have received, through the kindness of some friend at Toronto, a 
stout and well-printed pamphlet, with the above title. The rules are pre- 
pared in pursuance of the provisions of the Acts of III. and IV. Victoria, 
ch. 65 and 66,and XVII. and XVIII. Victoria, ch. 78, which acts were 
assed “to improve the practice and extend the jurisdiction of the 
ligh Court of Admiralty of England,” &e. 


InsTITUTES OF INTERNATIONAL LAw, public and private ; as settled by 
the Supreme Court of the United States, and by our Republic. With 
references to judicial decisions. By Dante, GArpNeER, Esq. New 
York: John S. Voorhies. 1860. 

The author of this volume appears to be a member of the New York 
bar, and, in his preface, says that “ the original doctrines of freedom were 
sustained by our revolutionary patriots” (!); and that, animated by a desire 
to perpetuate the blessings of our Union, he has been able, with “great 
labor,” to produce these “ Institutes,” “in order that our intelligent people 
generally, as well as jurists, legislators, oflicers of our mercantile marine, 
commanders in the army and navy, and diplomatists, might easily and 
cheaply understand them ”—the “ blessings of the Union.’ 
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INSOLVENTS IN MASSACHUSETTS. 





‘Commenceme't 




















Name of Insolvent. Residence. of Proceedings. Name of Judge. 
} | 1859. ' Returned by 
Bailey. Simeon W. (1) | Boston, December 29, Isaac Ames. 
Beal, John F. Stoughton, * 22, George White. 
Brewer, George H. (2) \Charlestown, “ 17, ‘Isaac Ames. 
jrown, Edward W. (3) Belmont, 06 8, | te 
Bryant, Nethan L. (4) Boston, ee - 
Bussell, Wm. C. ‘Charlestown, * 10, Wm. A. Richardson. 
Byron, Joseph | West Roxburs, “6 2, George White. 
Carter, Daniel H. Berlin, ba 5, Henry Chapin. 
Chapman, Jolin N. (1) Boston, ‘© 629, Isaac Ames. 
Chase, Joshua S. Harwich, |November28, Joseph M. Day. 
Clark, Henry A. (3) Boston, ‘December 8, Isaac Ames. 
Coflin, Zebulon Erastus “ “ ie “ 
Cooper, Samnel W. Pern, ** 23, James T. Robinson. 
Crosman, Samuel F. Lynn, " 5, George F. Choate 
Cutter, Sullivan (5) Winchester, “ 28, Wm. A. Richardson. 
Danforth, Henry (5) Lynnfield, * 28, George F. Choate. 
Devoll, Pardon B. Boston, “283, Isaac Ames. 
Eames, D. W. (7) Natick, “ 15, |Wm. A. Richardson. 
Edmonds, Mark F. Georgetown, ‘© 624, George F. Choate 
Fawcett, Amos (5) Winchester, * 28, Wm. A. Richardson. 
Fisher, Fdward Cambridge, . . we 
Follett, Geo. D. (8) Quiney, “ 15, George White 
Goodenonzh, Jona. B. Brighton, “« 29, (Wm. A. Richardson. 
Ilaselton, John H. (9) Newton, Novemb’r30, | * w 
Hayes, Jona. F.C. Lawrence, December3!, George F. Choate. 
Herrick, B. F. (7) Natick, * 15, Wm. A. Richardson. 
Hill. Gerdner HH. Charlestown, = - “i 
Hodgkins. Charles, Rockport, “ 22, George F. Choate. 
Holden, Nathaniel Lynn, sae 8, « ” 
Houghton, Cyrus W. ” . . - " sd 
Kennison, George (8) \Quiney, “ 15, George White. 
Lewis, Griffin iackstone, “ 21, Henry Chapin. 
Lyman, Joseph West Roxbury, “« 2, George White. 
Lyons, Win. Roxbury, os |, ‘a ” 
Mann, Albert Natick, ‘14, Wm. A. Richardson. 
Marey, John Woburn, “ 1, + - 
Marvin, L. P. Boston, “ 17, Isaac Ames. 
Merriam, Rufus K. Sutton, “2, |Henry Chapin. 
Mudge, Benj. ¥. |Lynn, “ 1, George F. Choate. 
Norris, Erasmus A. Somerville, * 14, Wm. A. Richardson. 
Packard, Jason \North Bridgewater, “« 31, Wm. H. Wood. 
Parker, L. A. (6) Lyunfield, “ 238, George F. Choate. 
Partridge, Stephen |Medway, “ 14, George White. 
Peabody, Albert (19) Salem, “ 19, George F. Choate. 
Peabody, James M. (19) |Salem, “ 19, | “ “ 
Pierce, Edward B. (4) Med ford, 8, Isaac Ames. 
Prescott, Wim. T. Cambridge, “6, |Wm. A. Richardson. 
l’rinee, Nathaniel 8. Newton, “ S 4 ea sae 
Shepard, Charies A. B. (3) Boston, a 8, Isaac Ames. 
Steeper, Charles F. Roxbury, | “« 7, George White. 
Smith, Horatio (11) |Boston, | “ 13, Isaac Ames. 
Smith. John D. (11) | “ “« BB ig 
Snow, Harvey | South Scituate, “ 24, William Tl. Wood. 
Snow, Robert K. Chelsea, ‘5, Isaac Ames. 
Spence, George 8. G. (12) | Boston, * me - , 
Spencer, John (12) bes o 2, | “ 
Thaxter, Samuel L. Roxbury, “« 2, George White. 
Tottingham, Anson Pittstield, “* 42, James T. Robinson. 
Towne, C. J. & QO. (13) Methuen, 6s 9, George F. Choate. 
Tufts, George ‘Somerville, * 23, Wm. A. Richardson. 
Wadleigh. Corliss Boston, ” 2, Isaac Ames. 
Wendell, John B. Malden, “ 24, Wm. A. Richardson. 
Weymouth, Wm. Roxbury, “« 8, George White 
Wheeler, Edward A. ‘Abington, « 238, Wm. H. Wood. 
Whittier, Albert G. |Haverhill, ss 8, (George F. Choate. 
Williams, Benj. D. /Mendon, “« 29, ‘Henry Chapin. 
Williams, Charles B. Boston, « 28, Isaac Ames. 
Wood, Benj. - He 3, er 
Wooding. Calvin (14) | Worcester, “ 21, |Henry Chapin. 
Worcester, James a. D, (9) Roxbury, Novemb’r30,  |Wm. A. Richardson. 
Wright, George Jr. Boston, ‘December 1, (Isaac Ames. 
Young, John L. (14) Worcester, “ 21, |Henry Chapin. 


























FinMs. (1) Bailey, Chapman & Co. —(2) Marvin & Brewer.— (3) Shepard, Clark 
& Brown. —(4) Pierce & Bryant. —(5) Cutter & Fawcett. — (6) Danforth & Parker. — 
(7) D. W. Eames & Co. —(8) Not stated. — (9) Haselton & Worcester. —(10) James M. 
Peabody & Co. —(11) J. D. & H. Smith. —(12) John Spence & Sons. — (13) C. J. & O. 
Towne. — (14) Not stated. 








